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PREFACE

By enrolling in this self-study course, you have demonstrated a desire to improve yourself and the Navy.
Remember, however, this self-study course is only one part of the total Navy training program. Practical
experience, schools, selected reading, and your desire to succeed are also necessary to successfully round
out a fully meaningful training program.

THE COURSE: This self-study course is organized into subject matter areas, each containing learning
objectives to help you determine what you should learn along with text and illustrations to help you
understand the information. The subject matter reflects day-to-day requirements and experiences of
personnel in the rating or skill area. It aso reflects guidance provided by Enlisted Community Managers
(ECMs) and other senior personnel, technical references, instructions, etc., and either the occupational or
naval standards, which are listed in the Manual of Navy Enlisted Manpower Personnel Classifications
and Occupational Standards, NAVPERS 18068.

THE QUESTIONS: The questions that appear in this course are designed to help you understand the
material in the text.

VALUE: In completing this course, you will improve your military and professional knowledge.
Importantly, it can also help you study for the Navy-wide advancement in rate examination. If you are
studying and discover areference in the text to another publication for further information, look it up.
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Sailor’'s Creed

“l am a United States Sailor.

| will support and defend the
Constitution of the United States of
America and | will obey the orders
of those appointed over me.

| represent the fighting spirit of the
Navy and those who have gone
before me to defend freedom and
democracy around the world.

| proudly serve my country’s Navy
combat team with honor, courage
and commitment.

| am committed to excellence and
the fair treatment of all.”
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INSTRUCTIONSFOR TAKING THE COURSE

ASSIGNMENTS

The text pages that you are to study are listed at
the beginning of each assignment. Study these
pages carefully before attempting to answer the
guestions. Pay close attention to tables and
illustrations and read the learning objectives.
The learning objectives state what you should be
able to do after studying the material. Answering
the questions correctly helps you accomplish the
objectives.

SELECTING YOUR ANSWERS

Read each question carefully, then select the
BEST answer. You may refer freely to the text.
The answers must be the result of your own
work and decisions. You are prohibited from
referring to or copying the answers of others and
from giving answers to anyone else taking the
course.

SUBMITTING YOUR ASSIGNMENTS

To have your assignments graded, you must be
enrolled in the course with the Nonresident
Training Course Administration Branch at the
Naval Education and Training Professional
Development and  Technology  Center
(NETPDTC). Following enrollment, there are
two ways of having your assignments graded:
(1) use the Internet to submit your assignments
as you complete them, or (2) send all the
assignments at one time by mail to NETPDTC.

Grading on the Internet:
Internet grading are:

Advantages to

you may submit your answers as soon as
you complete an assignment, and

you get your results faster; usualy by the
next working day (approximately 24 hours).

In addition to receiving grade results for each
assignment, you will receive course completion
confirmation once you have completed all the

assignments. To submit
answers viathe Internet, go to:

your assignment

http://cour ses.cnet.navy.mil

Grading by Mail: When you submit answer
sheets by mail, send all of your assignments at
one time. Do NOT submit individual answer
sheets for grading. Mail all of your assgnments
in an envelope, which you either provide
yourself or obtain from your nearest Educational
Services Officer (ESO). Submit answer sheets
to:

COMMANDING OFFICER
NETPDTC N331

6490 SAUFLEY FIELD ROAD
PENSACOLA FL 32559-5000

Answer Sheets: All courses include one
“scannable” answer sheet for each assignment.
These answer sheets are preprinted with your
SSN, name, assignment number, and course
number. Explanations for completing the answer
sheets are on the answer sheet.

Do not use answer sheet reproductions. Use
only the origina answer sheets that we
provide—reproductions will not work with our
scanning equipment and cannot be processed.

Follow the instructions for marking your
answers on the answer sheet. Be sure that blocks
1, 2, and 3 are filled in correctly. This
information is necessary for your course to be
properly processed and for you to receive credit
for your work.

COMPLETIONTIME
Courses must be completed within 12 months

from the date of enrollment. This includes time
required to resubmit failed assignments.



PASS/FAIL ASSIGNMENT PROCEDURES

If your overall course score is 3.2 or higher, you
will pass the course and will not be required to
resubmit assignments. Once your assignments
have been graded you will receive course
completion confirmation.

If you receive less than a 3.2 on any assignment
and your overal course score is below 3.2, you
will be given the opportunity to resubmit failed
assignments. You may resubmit failed
assignments only once. Internet students will
receive notification when they have faled an
assignment--they may then resubmit failed
assgnments on the web ste. Internet students
may view and print results for failed
assgnments from the web ste. Students who
submit by mail will receive a failing result letter
and a new answer sheet for resubmission of each
failed assignment.

COMPLETION CONFIRMATION

After successfully completing this course, you
will receive a letter of completion.

ERRATA

Errata are used to correct minor errors or delete
obsolete information in a course. Errata may
also be used to provide instructions to the
student. If a course has an errata, it will be
included as the first page(s) after the front cover.
Errata for al courses can be accessed and
viewed/downloaded at:

http://www.advancement.cnet.navy.mil

STUDENT FEEDBACK QUESTIONS

We value your suggestions, questions, and
criticisms on our courses. If you would like to
communicate with us regarding this course, we
encourage you, if possible, to use e-mail. If you
write or fax, please use a copy of the Student
Comment form that follows this page.

For subject matter questions:

E-mail:  n313.products@cnet.navy.mil
Phone:  Comm: (850) 452-1001, Ext. 2167
DSN: 922-1001, Ext. 2167
FAX: (850) 452-1370
(Do not fax answer sheets.)
Addresss. COMMANDING OFFICER
NETPDTC (CODE N313)
6490 SAUFLEY FIELD ROAD
PENSACOLA FL 32509-5237

For enrollment, shipping, grading, or
completion letter questions

E-mail:  fleetservices@cnet.navy.mil
Phone: Toll Free: 877-264-8583
Comm: (850) 452-1511/1181/1859
DSN: 922-1511/1181/1859
FAX: (850) 452-1370
(Do not fax answer sheets.)
Address COMMANDING OFFICER
NETPDTC (CODE N331)
6490 SAUFLEY FIELD ROAD
PENSACOLA FL 32559-5000

NAVAL RESERVE RETIREMENT CREDIT

If you are a member of the Naval Reserve, you
will receive retirement points if you are
authorized to receive them under current
directives governing retirement of Naval
Reserve personnel. For Naval Reserve
retirement, this course is evaluated at 13 points.
These points will be credited to you upon your
satisfactory completion of the entire course.

Unit 1 — 12 points; assignments 1 through 8

Unit 2— 1 point; assignment 9

(Refer to Administrative Procedures for Naval
Reservists on Inactive Duty, BUPERSINST

1001.39, for more information about retirement
points.)



COURSE OBJECTIVES

In completing this course, you will demonstrate
an understanding of the course materials by
correctly answering questions on the following
topics: general administration; security; law

Vi

library; court reporting; constitutional considera-
tions; nonjudical punishment; pretrial matters;
court-martial trias; posttria duties and review;
administrative separations, delivery of person-
nel; and legal assistance.
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CHAPTER 1

GENERAL ADMINISTRATION AND SECURITY

If you are new to the Legalman (LN) rating, you
will soon learn that the scope of the rating is as broad
as the Navy’s legal system. In addition to clerical duties,
you will be required to perform many different and
important duties under the guidance of a Navy lawyer
or senior LN. These duties include matters pertaining to
military justice, claims, investigations, administrative
discharges, and legal assistance. As you advance in the
rating, you will find that your duties and responsibilities
will be expanded to include performing legal research,
preparing and administering office and claims budgets,
interviewing of witnesses and clients, and preparing to
become an office manager.

In studying the material contained in this training
manual, you will encounter several terms that are used
when working with law and other related legal matters.
You will run across these terms throughout this manual
and in your daily duties as an LN. To help you become
more familiar with these terms, a glossary is attached as

[appendix 1] to this manual.

When you begin work in a new billet, whether it be
in a naval legal service office (NLSO) or in a small staff
judge advocate (SJA) office, one of your first jobs is to
learn as much as possible about the organization in
which you work. You should learn the primary respon-
sibilities of your office and those related functions it
performs. You also need to learn your office’s relation-
ship to the overall command organization. You must be
able to understand the organization of your office and
learn what the chain of command is for your organiza-
tion.

After you understand the functions of your office;
for example, claims, military justice, or legal assistance,
you will see how your own duties fit into these func-
tions. This knowledge will make your various jobs and
responsibilities more interesting to you.

You should know the name and the rank or rate of
every person in your office and the manner in which
signing officials sign their names. You also should learn
what part of the office operations each person performs
and how this work contributes to the overall office
functions.

Thinking of your office in relation to your ship
or station, you should study the ship or station
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organization and the name, title, and rank of those above
your office in the chain of command. You should know
which other offices are closely related to yours in their
duties. To understand the Navywide program that you
are a part of, you need to study the publications related
to your work. Learn which reports are due and the
appropriate submission format.

In this chapter we discuss matters relating to corre-
spondence, publications and directives, files, reports
control system, records disposal, logs, the Judge Advo-
cate General Management Information System (JAG-
MIS), security, and the release of government
information.

CORRESPONDENCE

One of your most important tasks is the preparation
of correspondence. You will be expected to produce
properly formatted official correspondence with no
uncorrected errors. Correspondence does not just
include basic letters. The term official correspondence
includes all written materials—standard, business,
joint, and multiple-address letters; endorsements;
memorandums; messages—that are sent to or from the
command.

You should familiarize yourself with the informa-
tion provided in the Department of the Navy Correspon-
dence Manual, SECNAVINST 5216.5C, and the
Department of the Navy Directives Issuance System,
SECNAVINST 5215.1C. These two directives are the
primary sources of information used throughout the
Navy for the proper preparation of correspondence.

To handle naval correspondence properly there are
four major areas that you should become familiar with.
These areas are preparation, routing, filing, and subject
classification.

PREPARATION

As a Legalman 3 (LN3) or Legalman 2 (LN2), you
must make sure any correspondence you are assigned
to type is placed in the proper format and basic corre-
spondence procedures are followed. In addition to
following the procedures outlined in the Correspon-
dence Manual and the Directives Issuance System, it is



very important that you remember to take care in the
actual typing of correspondence. The quality of the
correspondence sent out by your office not only reflects
upon you as the typist, but also affects the impression
others have of your office and command.

We will now look at the requirements for the prepa-
ration of the different types of official correspondence
mentioned previously.

Standard Letter

Use the standard letter to correspond officially with
activities in the Department of Defense (DOD). You can
also use the standard letter when corresponding with
organizations outside the DOD if they have adopted the
format. Outside users include the Coast Guard and some
contractors who deal extensively with the Navy and
Marine Corps. For instructions on how to prepare and
examples of properly prepared standard letters, refer to
the Correspondence Manual, chapter 2.

Multiple-Address Letter

Use the multiple-address letter when you have more
than one action addressee. Except for its handling of
addressees, the multiple-address letter is the same as the
standard letter. For instructions on the preparation of
and samples of properly prepared multiple-address
letters, refer to the Correspondence Manual, chapter 3.

Endorsement

When a letter comes to your activity because you
are a via addressee, prepare an endorsement rather than
another letter. You can use either a same-page endorse-
ment or a new-page endorsement as shown in the
Correspondence Manual, chapter 4. Many endorse-
ments simply forward letters without substantive
comment to the next via addressee, if any, or to the
action addressee; however, other possibilities exist. An
endorsement may either comment on the basic letter or
any earlier endorsement. An endorsement may alter the
order of any remaining via addressees or add others. An
endorsement may return the basic letter with a final
reply or a request for more information.

Memorandum

A memorandum provides an informal way to cor-
respond within an activity or between several activities.
Subordinates may use a memorandum to correspond
directly with each other on routine business. You may
not use a memorandum to issue directives. Examples of
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memorandums are shown in the Correspondence Man-
ual, chapter 6.

Business Letter

Use the business letter to correspond with agencies
or individuals outside the Department of the Navy
(DON) who are unfamiliar with the standard letter. You
may also use the business letter for official correspon-
dence between individuals within the DON when the
occasion calls for a personal approach. Instructions for
the proper preparation and samples of business letters
are shown in the Correspondence Manual, chapter 7.

Message

Messages are the quickest form of written commu-
nication in the Navy. Our telecommunications system
is designed to get time-sensitive or critical information
to addressees rapidly for effective use of information.

There are four types of classified and unclassified
narrative messages: single-address, multiple-address,
book, and general messages.

A message that has only one addressee, either
action (TO) or information (INFO), is a single-address
message.

A message that has two or more addressees,
whether action or information, and is of such a nature
the drafter considers that each addressee should know
the other recipients is a multiple-address message.

A message that is destined for two or more
addressees, but is of such a nature the drafter considers
that no addressee need or should he informed of the
other addressee(s), is a book message.

General messages are designed to meet recurring
requirements for the issuing of information to a wide,
predetermined standard distribution. General messages
are titled; for example, ALCOM, ALMILACT, or
NAVOP. Because the title indicates the distribution, it
serves as the address designator in the address line of
the message heading.

General administrative (GENADMIN) is the for-
mat used for most narrative messages, with the only
exception being those narrative messages that a publi-
cation, instruction, or directive requires a different
format. Refer to the Telecommunications Users Man-
ual, NTP 3(I), Annex C, regarding the rules and general
regulations for the preparation of the GENADMIN
message format.



You may not use a DD Form 173 for submission of
messages anymore. Instead, you must use the message
text format (MTF) program. This program allows for
floppy diskette transmission and up to 50 messages may
be included on one diskette.

ROUTING

Knowing what to do with incoming correspondence
is important to the efficient operation of your office and
command. You must take care in the initial sorting and
routing of incoming correspondence. You must make
sure the proper individual receives the correspondence
so he or she may take any action that is required with a
particular piece of correspondence.

FILING

Constant changes in naval office personnel due to
transfers, leave, and discharges create a need for a single
subject classification system. The present standard
Navywide system fulfills that need because it makes
sure any person who knows the subject filing system of
one ship or station can operate that of another with little
decrease in efficiency. This does not mean that each
office has the same number or type of files. Instead, it
signifies that a standard system is used to (1) assign
subject codes (numbers), (2) guarantee that general files
have the same basic arrangement, and (3) make sure
certain sets of files are kept by all activities.

Details of file arrangement within any particular
naval office depend upon the mission or function of the
office and the volume of its official correspondence.

You will find that the general files in your office are
similar to those found in any other office in the Navy.
These general files contain such items as incoming
letters, copies of outgoing letters, and memorandums
that normally form the bulk of your office files. In
addition to the general files, you may decide to set up
separate files for such items as claims, court-martial
records, investigations, and nonjudicial punishments.

In a small SJA office where the volume of claims
business is not so heavy, you could probably file all your
claims correspondence in the general file (5890). How-
ever, if your office processes many claims, you should
file only general correspondence in the general files and
set up a special file in alphabetical order (by last name
of claimant) for claims processed.

In a decentralized filing system, files are normally
kept by the section responsible for the function being
performed; that is, the claims section would keep claims
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files, the review section would keep review files, and
the legal assistance section would keep legal assistance
files. You may encounter the decentralized filing
system in NLSOs where the volume of files warrants
such a system. However, in a small SJA office where
the volume of business (and hence, the volume of files)
is not so heavy, such a system probably should not be
instituted.

Court-martial records, while a part of your general
files, are normally kept in a separate drawer of the filing
cabinet. You should file summary court-martial (SCM),
special court-martial (SPCM), and general court-mar-
tial (GCM) records separately. They may, of course, be
filed in the same drawer of the filing cabinet, if
necessary, but group them together by the type of court
involved and file alphabetically according to the last
name of the accused.

Whether your office uses a centralized or decentral-
ized filing system is usually determined by the size of
your organization and the volume of business handled.
Whichever system you use, it is important that you
thoroughly understand the system in use.

SUBJECT CLASSIFICATION

Having the proper subject classification on a naval
letter or a directive will help you and the individual that
the correspondence is being sent to in filing and in
proper identification of the subject material. To make
sure a piece of correspondence has the proper subject
identification code, you should refer to the Department
of the Navy Standard Subject Identificaton Codes,
SECAVINST 5210.11.

DRAFTING CORRESPONDENCE

As a senior LN, you will compose letters from brief
notes or even from oral instructions. In preparing long
letters, you should be able to prepare a first draft that
will need only minor changes before the draft is ready
for smooth typing. You should master the preparation
of short, routine letters to the point where they rarely
need any change before signature. Refer to the Corre-
spondence Manual for instructions regarding naval
writing standards and sample letters.

PUBLICATIONS AND DIRECTIVES

Handling, correcting, and using publications and
directives are a big part of the daily routine of any Navy
office. The efficiency of the office depends on how
well this is done. This makes it important for you to



recognize various publications, to understand their
contents, and to know how to store and retrieve them
as they are needed. You cannot remember everything;
however, the trick is to know where to find informa-
tion.

USING PUBLICATIONS

In any office you maybe assigned to work, you will
be required to use Navy publications effectively. Each
publication is unique and requirements for its use are as
individual as the publication itself. You will have the
need to be familiar with certain publications that you
will find to be indispensable in your area of work. Some
of the most common publications you will find in an
office that is involved in legal matters include the fol-
lowing:

® United States Navy Regulations, 1990—This
publication outlines the organizational structure of the
DON and issues the principles and policies by which
the Navy is governed. It is published in loose-leaf form
and kept in an adjustable binder so changes may be
inserted as necessary. The Chief of Naval Operations
(CNO) is responsible for making changes as approved
by the Secretary of the Navy (SECNAV) to Navy Regu-
lations.

® Manual for Courts-Martial, United Slates, 1984
(MCM)—This publication is considered the LN’s bible.
No law office should be without one. By enacting the
Uniform Code of Military Justice (UCMJ), Congress
established a single set of laws for administering justice
to all the armed forces. The MCM consists of five parts
that include Part I—the Preamble; Part II—the Rules
for Courts-Martial (R.C.M.); Part III—the Military
Rules of Evidence (Mil.R.Evid or M.R.E. ); Part IV—
the punitive Articles; and Part V—Nonjudicial Punish-
ment Procedures.

Part II, the R.C.M.S govern the procedures and
punishments in all courts-martial and, whenever ex-
pressly provided, preliminary, supplementary, and ap-
pellate procedures and activities. Part III, the M.R.E.s,
is construed to ( 1) secure fairness in administration, (2)
eliminate unjustifiable expense and delay in court-mar-
tial proceedings, and (3) promote growth and develop-
ment of the law of evidence to the end that the truth may
be learned and proceedings justly determined. Part IV,
the Punitive Articles, addresses all the punitive articles
of the UCMJ. Each article includes the text of that
particular article, an explanation of the article, the
elements of the offense, any lesser included offenses,

the maximum punishment for the offense, and a sample
specification for the article.

® Manual of the Juldge Advocate General (JAG-
MAN), JAGINST 5800.7C—The JAGMAN contains
regulations for the DON. It is prepared by the Judge
Advocate General of the Navy and covers issues such
as administrative investigations; Article 138 com-
plaints; Article 139 investigations; release of gover-
nment information; delivery of service members; service
of process and subpoenas; authority of armed forces
personnel to perform notarial acts; legal assistance;
claims regulations; international law; customs require-
ments; admiralty claims; environmental protection; and
payments due mentally incompetent members, physical
examinations of such members, and trustee designa-
tions.

® Naval Military Personnel Manual (MILPERS-
MAN), NAVPERS 15560C—The MILPERSMAN is
issued under Navy Regulations, 1990, Article 0105, for
direction and guidance, and contains policy, rules, and
practices for administration of military personnel
within the Navy. Each article is identified by a seven-
digit number. The first two digits identify the chapter;
the second two identify a section within the chapter; and
the last three identify an article within a section.
Changes are made quarterly by the Deputy Chief of
Naval Personnel with approval of the Chief of Naval
Personnel.

® The United States Navy Uniform Regulations—
This publication is prepared and distributed by the Chief
of Naval Personnel. It describes and lists the various
uniforms for personnel in all categories, lists the
uniforms required, and contains lists of articles worn or
used together. It also describes occasions when the
various uniforms should be worn; methods of wearing
medals, decorations, ribbons, rating badges, and special
markings; and gives notes on the care of the uniform.
Changes are issued by the Chief of Naval Personnel as
changes in uniforms occur.

® The Department of the Navy Correspondence
Manual, SECNAVINST 5216.5C—This manual is pre-
pared and approved in the Office of the Secretary of the
Navy. It contains instructions for preparing letters, en-
dorsements, memorandums, and messages. Instructions
cover all parts of correspondence such as address, sub-
ject, references, paragraphing, and signature together
with directions for assembling correspondence for sig-
nature and mailing.

® Department of the Navy Standard Subject Iden-
tification Codes (SSIC), SECNAVINST 5210.11D—The



Naval Data Automation Command maintains the
system and provides for changes and presents them to
SECNAYV for issuance. The SSIC outlines the process
for segregating and filing Navy and Marine Corps
records and the single standard system of numbers
and/or letter symbols used throughout the DON for
categorizing and subject classifying information. SSICs
are required on all Navy letters, messages, directives,
forms, and reports.

® Standard Organization and Regulations of the
U.S. Navy (SORM), OPNAVINST 3120.32B—This
publication is issued by CNO. It issues regulations and
guidance governing the conduct of all members of the
U.S. Navy. These regulations use two types of print—
the material printed in uppercase is regulatory, and the
material printed in plain type is for the guidance of
commanders, commanding officers (COs), and officers
in charge (OICs). These regulations apply to each mem-
ber of the Navy individually. Violation of any provision
of these regulations is punishable under the UCMJ.

® Department of the Navy Information Security
Program Regulations, OPNAVINST 5510.1H—This
publication is issued by CNO and is commonly referred
to as the Security Manual. Its provisions apply to DON
military and civilian personnel and activities. The
Security Manual provides personnel with regulations
and guidance for classifying and safeguarding classi-
fied information and for personnel security.

® Standard Navy Distribution List (SNDL)—The
SNDL is published by the CNO and provides for the
proper addressing and distribution of mail to all activi-
ties of the DON and provides a central distribution
system for directives and correspondence. The SNDL
is published in two parts and each part is issued sepa-
rately. Part 1 is often referred to as the yellow pages and
is entitled Standard Navy Distribution List, Operating
Forces of the Navy, Unified and Specified Commands,
U.S. Elements of International Command, OPNAV-
INST P09B2-107. The SNDL listings are identified by
a two-digit number for each major group followed by
one or more letters for each subgroup. Part 2 of the
SNDL, contained in the publication Catalog of Naval
Shore Activties, OPNAVINST P09B2-105, provides
distribution lists for the Navy Department and all shore
activities of the Naval Establishment. Each symbol
represents a type of naval activity.

Revisions and changes to the SNDL are issued
periodically, normally on a quarterly basis, by CNO.
When issued, changes are of two types—page changes
in the form of a supplement and serial changes. The
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supplements are sent to all commands, but serial
changes are provided only to commands handling large
volumes of mail that require up-to-date information.

® Joint Federal Travel Regulations (JFTR)—The
JFTR is issued in three volumes, over the signatures of
the Secretaries of the Army, Navy, Air Force, Transpor-
tation, Commerce, and Health and Human Services
through the Per Diem, Travel, and Transportation
Allowance Committee that operates under the cogni-
zance of the DOD. Volume 1 deals with travel of mem-
bers of the uniformed services; volume 2 deals with
travel of DOD civilian personnel; and volume 3 deals
with personnel in the foreign service. The JFTR inter-
prets the laws and regulations concerning travel, the
manner in which transportation is furnished to person-
nel, provisions for travel of dependents, transportation
of household goods, reimbursements for travel ex-
penses, and similar information.

® Disbursing, Administrative and Personnel Man-
ual (DAPMAN)—Formerly the Navy Pay and Person-
nel Procedures Manual (PAYPERSMAN) this manual
is issued jointly by the Office of the Comptroller of the
Navy and the Chief of Naval Personnel. The DAPMAN
contains detailed pay and personnel procedures for
maintaining the Joint Uniform Military Pay System
(JUMPS) for members of the Navy. You will use this
manual to assist in the preparation of page 6s and 7s.

® Other manuals-Certain commands have manu-
als dealing with technical subjects involved in their
respective functions. If you are assigned to a department
where one of these manuals is used, you should become
acquainted with the format and general content.

MAINTENANCE REQUIREMENTS
AND UPDATING PROCEDURES

No publication or directive can stay on the shelf for
a long time without needing to be changed. Changes
will come from the originator as reprinted pages that
need to be inserted in place of the outdated pages or as
pen-and-ink changes that require you to enter or delete
information by hand. Most publications contain a list of
effective pages. Part of your job is to make sure publi-
cations are complete by checking each page number
against the list. When you receive new pages as part of
a change, a new list of effective pages is included and
must be verified after you enter the change(s).

Proper notations, such as CH-1, are entered in the
upper right margin of the first page of each directive
changed, or on the record-of-changes sheet for



publication-type instructions, to indicate changes
received and incorporated.

ORDERING FORMS AND
PUBLICATIONS

To order new forms or publications (with the ex-
ception of those issued through the Directives Issuance
System), or to replace those that have become damaged
or mutilated, all you need do is notify your supply
officer. The method of letting the supply officer know
what you need varies with the activity or size of your
ship. The supply officer will let you know how the
information is to be given. The supply department pre-
pares a DOD Single Line Item Requisition System
Document, DD Form 1348, and sends it to the supply
activity responsible for the supply support of your ship
or station.

DIRECTIVES ISSUANCE SYSTEM

The Department of the Navy Directives Issuance
System provides a standard method of issuing directives
by all activities in the Navy. As set forth in SECNAV-
INST 5215.1C, the system contains the following two
parts and two tables:

Part I—Definition, Criteria, and Responsibility
Part II—Preparation and Maintenance of Directives
Table I—Preparation of Letter-Type Directives
Table II—Preparation of Special-Type Directives

The Directives Issuance System contains the stan-
dard procedures and formats used to issue policy,
procedural, and informational releases in the Depart-
ment of the Navy.

In general, a document is issued in the Directives
Issuance System when it does one or more of the fol-
lowing:

® Regulates or is essential to effective administra-
tion

® Establishes policy

® Delegates authority or assigns responsibility
® Assigns an organizational structure

® Assigns a mission, function, or task

® Initiates or governs a course of action or conduct

® Establishes a procedure, technique, standard,
guide, or method of performing a duty, function,
or an operation

® Establishes a reporting requirement

¢ Changes, supersedes, or cancels another direc-
tive

With certain exceptions, issuances not falling
within the scope of the previous criteria nevertheless
may be issued in the Directives Issuance System to
obtain quick and controlled dissemination. Normally
issued as notices, these may include the following:

® Requests for comments, approval, or informa-
tion

® Directions for routinely carrying out established
operations, such as matters about individual personnel
actions or special shipments of material

® Informative announcements, such as education
or promotion opportunities, recreational activities,
work improvement plans, suggestions for morale build-
ing, or changes in office locations or telephone exten-
sions

There are two types of exceptions—required and
optional. Required exceptions are Navy regulations,
Top Secret documents, and registered publications. Op-
tional exceptions are operation plans and orders, tech-
nical and regulatory manuals and publications, and
changes to them.

A directive prescribes or establishes policy, organi-
zation, conduct, methods, or procedures; requires action
or states information essential to the effective admini-
stration or operation of activities concerned; or contains
authority or information that must be issued formally.

The types of directives used in the Directives Issu-
ance System include instructions, notices, and change
transmittals.

Instructions

An instruction is a directive that contains authority
or information having continuing reference value, or
requiring continuing action. It remains in effect for 7
years or until superseded or otherwise canceled, which-
ever occurs first, by the originator or higher authority.

Notices

A notice is a directive of a one-time nature or one
that contains information or action for a brief time only.



A notice usually remains in effect for less than 6
months, but is not permitted to remain in effect for
longer than a year. A notice has a self-canceling provi-
sion. The cancellation date is always stated. When the
exact length of time a notice is to remain in effect cannot
be determined at the time of issuance, the specific date
for record purposes is set far enough in the future to
allow all necessary uses of the notice. Reports and
procedures covered in a notice are considered canceled
when the notice is canceled, unless requirements have
been issued in another document. Cancellation determi-
nations are shown at the top right comer and/or as a last
paragraph titled Cancellation Contingency.

Change Transmittal

A change transmittal is the medium used to transmit
changes to an instruction, and under special circum-
stances, to a notice. Each transmittal describes the na-
ture of the change it transmits and gives directions for
making the change.

Drafting Instructions and Notices

When drafting instructions and notices use the same
rules and procedures that you would if you were draft-
ing any type of correspondence. Instructions and no-
tices must be clear, concise, and easily understood.
Clarity of language as well as neatness in appearance of
the instruction or notice will promote increased under-
standing by recipients and greater efficiency within
your organization.

The elements of a directive, both as to content and
format, generally in the order that they appear in a
directive, are contained in table 1, Preparation of Let-
ter-Type Directives, and table 2, Preparation of Special-
Type Directives, of SECNAVINST5215.1C. The Navy
Correspondence Manual, SECNAVINST 5216.5C,
provides additional guidance on the preparation of di-
rectives.

FILING DIRECTIVES

Instructions normally should be filed according to
(1) subject identification number, (2) consecutive num-
ber, and (3) issuing authority, Checklists of directives
issued by Washington headquarters organizations
should be organized in this manner. If local conditions
require, however, directives may be filed primarily by
issuing authority or by a combination of subject identi-
fication number and issuing authority. You should
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disregard alphabetic prefixes (C and S showing security
classification) to the subject designation in determining
the numerical filing sequence.

Because of their brief duration, you need not file
notices in the master file. If it is necessary to interfile
them with instructions temporarily, the notices should
be tabbed so each may be easily and promptly removed
as soon as its cancellation date is reached. Copies may
be filed in separate binders when necessary.

File cross-reference sheets for instructions perma-
nently or temporarily removed from your office with
these instructions. Insert locator sheets in normal se-
quence in place of the removed instructions they refer-
ence. You should place a subject cross-reference sheet
in front of those instructions that carry the same subject
identification number. A second copy of the cross-ref-
erence sheet should be placed in a suspense file for
temporarily loaned instructions. An instruction should
be returned within 5 days, unless the borrower is still
using it.

When you need copies of directives to complete a
record or to support or further document a specific
action, you may file them on your office’s general
subject files, pertinent case files, or other appropriate
correspondence files.

FILES

As an LN, you must be able to file correspondence
correctly and retrieve it quickly. The amount of time it
takes you to locate a certain piece of correspondence
depends on how well you know the Navy’s filing sys-
tem.

This section introduces you to the Navy way of
filing. You are introduced to various procedures that
will help you to perform your duties efficiently. You are
also instructed in using the numerical subject identifi-
cation coding system that was addressed previously and
contained in the Department of the Navy Standard
Subject Identification Codes (SSIC), SECNAVINST
5210.11D.

The SSIC contains the numerical codes that provide
the basic classification structure for identifying and
filing records. These codes cover most subjects found
in general correspondence and other files. Since these
numbers are used for numbering other naval documents
such as reports, forms, and directives by subject cate-
gory, they also provide the basis for a single Navywidc
subject numbering system.



There are 14 major numerical subject groups, each
having a thousand possible topics:
1000 series - Military Personnel
2000 series - Telecommunications
3000 series -

4000 series

Operations and Readiness

Logistics

General Administration and
Management

5000 series -

6000 series - Medicine and Dentistry

7000 series - Financial Management
8000 series - Ordnance Material
9000 series -

10000 series -

Ship’s Design and Material
General Material

11000 series - Facilities and Activities Ashore
12000 series - Civilian Personnel

Aeronautical and Astronautical
Material

13000 series -

14000 series - Coast Guard Mission

Within the major groups are subdivisions using the
second, third, and, sometimes, fourth digit; for example:

5000 - General Administration and Management
5800 - Laws and Legal Matters
5810- Military dJustice

5812 - Commanding Officer’s Nonjudicial
Punishment.

MAINTENANCE

File material loosely in folders unless you need
fasteners to hold pages in a particular order. Use prong
fasteners rather than staples, clips, or rubber bands to
hold material.

DISPOSAL

The Navy and Marine Corps Records Disposition
Manual, SECNAVINST 5212.5C, prescribes policy
and procedures for the Department of the Navy’s
Records Disposition Program relating to records
creation, maintenance, and disposition. Files as well as
records are disposed of according to the requirements
of SECNAVINST 5212.5C. This issue will be further
addressed later in this chapter under Records Disposal.
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REPORTS CONTROL SYSTEM

Whether you are assigned to an NLSO or a small
SJA office, you will find that your office is responsible
for preparing and submitting several different types of
reports. Knowing what these reports are, how to prepare
them, and when and to whom they are to be sent is
important to the efficient operation of both your office
and the offices that receive these reports. To help com-
mands effectively control the preparation and submis-
sion of required reports, the Navy has designed a reports
control management system. When working with the
reports control system, you should become familiar
with the tickler system, the preparation of the reports,
and the procedures for filing these reports. The follow-
ing hints are provided to help you establish and maintain
the reports control system for your office.

ESTABLISHMENT OF A REPORTS
CONTROL SYSTEM AND TICKLER FILE

To determine which reports your activity submits
and, therefore, needs to be included in your tickler file,
it is necessary to check the current 5214 instructions
issued by commands senior to yours in the chain of
command as well as the JAG Manual which is the
primary source of required reports within the JAG com-
munity. Once you know what reports are required, you
must establish a system that gives you a master list of
all reports and a means to make sure they are submitted
in a timely manner. This is done by using a Recurring
Reports Record Card, NAVSO 5213/7, for each report.
All the completed cards together make up the tickler
system.

MAINTENANCE OF A REPORTS
CONTROL SYSTEM AND TICKLER FILE

What reports have to be prepared and sent out by
my office? When do they have to be sent out? Who are
they sent to? These are questions that can be easily
answered if you have an effective tickler system being
used in your office. A tickler system consists of either
a list of reports or a card file listing all the reports
required for your office. It is suggested that you use
either 5-inch by 8-inch cards or reports control record
cards. On each card the following information should
appear:

® The frequency of the report; for example, annual,
semiannual, quarterly

e Title of the person/departnlent responsible for
preparing the report



® Title of report and/or report symbol; for example,
Legal Assistance Report, NAVJAG 5801.3

® Reference requiring the report; for example,
JAGMAN, chapter 1, section 0102

File the tickler cards together in the tickler file by
the frequency; for example, monthly or quarterly, of the
report they reference and in chronological order by the
date the report should be prepared. Another thing to
remember when working with the tickler system is that
you should continually check the references listed on
each card to make sure the reporting requirements are
current.

PREPARATION OF REPORTS

When tasked with preparing a report, you should
check the tickler card to determine when the report is
due, who it goes to, and what format you should use in
preparing the report. You also should check the refer-
ence that requires the report and follow the procedures
outlined in that reference for the proper preparation of
the report.

FILING REPORTS

When you complete the preparation of a report, file
a copy in your office’s general files. The size of the
office you are working in will determine whether you
will file the copy of the report in a separate report file
by its frequency of submission; for example, annual
reports, semiannual reports, or in the general files by its
subject classification code. When practical, a reports
control case file should be maintained for each type of
report and should contain the following information
about the report:

® A copy of the directive authorizing the report

¢ Instructions for the preparation and submission
of the report

® A sample copy of the report

® Any correspondence or other matter about the
report

Whenever possible, file reports separate from the
general files to provide for easier reference.

RECORDS DISPOSAL

How important are records in your files? Important
enough that Congress has passed laws governing their
disposition and fixing penalties for their unauthorized

destruction. These laws apply to all official government
records, not only to those that are classified.

Though sometimes monotonous, all tasks con-
nected with files, including their disposition when no
longer needed, must be taken seriously.

Decisions whether or not to save files cannot be
avoided by simply saving everything. Sooner or later
filing cases fill up and something has to be done. No
matter how firmly you believe that if you get rid of it
today, somebody will want it tomorrow, you cannot go
on collecting forever. On the other hand, the “if in
doubt, throw it out” school of thought, if allowed to
operate unchecked, goes to the opposite extreme.

You may be called upon to help determine the
proper disposition of files and records maintained in
your office. In doing this, you will have to know what
files and records are maintained in your office, how long
they should be kept, and what should be done with these
files and records after they have served their usefulness
to your office. The specific procedures are outlined in
the Navy and Marine Corps Records Disposition Man-
ual, SECNAVINST 5212.5C. You should also become
familiar with any additional procedures that may be
required by other directives for the proper disposition
of specific files and records that maybe maintained by
your office; for example, court-martial records, legal
assistance case files, and claims files.

JAGMIS

JAGMIS provides the Commander, Naval Legal
Service Command (NLSC) with monthly workload
data summaries for purposes of current trend identifi-
cation, resource allocation verification, long-range
planning, and determination of responsiveness of the
Navy’s legal service requirements. JAGMIS was
initially developed as a tool for tracking court-martial
processing to ensure the speedy trial and review of
cases. It has been expanded to assist management re-
view and analyses of NLSC functions.

While case-by-case data entry in JAGMIS is not
required, so long as monthly JAGMIS reports contain
the data specified in the automated JAGMIS format, it
is strongly encouraged as an informational tool for all
levels of command and supervision, particularly in the
military justice area.

All NLSC activities, except the Naval Justice
School, must prepare and submit each month a produc-
tivity report in the format required by the Naval Le-
gal Service Command Productivity Report,



NAVLEGSVCCOMINST 5800.3A. The report is sent
to Code 63 to arrive not later than the 15th day of the
following month.

SECURITY

As an LN, you will be required to work with clas-
sified information; however, your involvement with it
will be minimal. There may be court-martial trials and
investigations in which classified information is in-
volved and possibly admitted in evidence as exhibits.
There will also be incoming and outgoing routine clas-
sified documents that are necessary to the conduct of
official business. You should become familiar with the
procedures that have been established by your office
and command for the proper security of your office
space. Even though most of the files, records, and
documents you will be required to work with are not
classified, many of them contain sensitive information
and care should be taken to make sure these materials
are properly safeguarded.

Remember, as an LN you are considered to be
working in a position of high trust and confidence. The
unauthorized disclosure of sensitive and/or confidential
information about a legal assistance client, investiga-
tion, or court-martial can be detrimental to the client,
the investigation or court-martial, and to the reliability
of your office. Communications between an attorney
and client are privileged to anyone unless the client
consents to the disclosure. When you are working for
an attorney, you are also bound by this privilege. Spe-
cific procedures for the safeguarding of such materials
as evidence, records of trial and investigations, and
legal assistance files are discussed in those chapters that
pertain to these topics.

In addition to those procedures for properly main-
taining the security of your office, you may occasion-
ally have to handle classified material. These occasions
will normally occur only when you are working with an
investigation or a trial in which classified information
may be involved, either in testimony or as documentary
evidence. Familiarize yourself with the Department of
the Navy Information and Personnel Security Program
Regulaton, SECNAVINST 5510.1H, if you are re-
quired to handle classified material.

PURPOSE

Basic to a security education program is the appre-
ciation that there is a need for protecting classified
information from hostile threats. The purpose of the
Information and Personnel Security Program is to
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protect against the dissemination of information that is
essential to national security. In an open society, such
as that of the United States, disclosure outside autho-
rized channels is tantamount to disclosure to a hostile
intelligence service.

The purpose of the security education program is to
make sure all personnel understand the need to protect
classified information and know how to safeguard it.
The goal is to develop fundamental habits of security to
the point that proper discretion is automatically exer-
cised in the discharge of duties and that the security of
classified information becomes a natural element of
every task.

RESPONSIBILITY, MAINTENANCE,
AND SAFEGUARDING

The Chief of Naval Operations (OP-09N) is respon-
sible for policy guidance, education requirements, and
source support for the security education program.
Commanding officers, through their security managers,
are responsible for security education in their command
and for making sure it is afforded a significant share of
the time dedicated to command security training.

Classified information or material will be used only
when there are proper facilities or under conditions
adequate to prevent unauthorized persons from gaining
access to it. To the extent possible, classified holdings
will be consolidated to limit the areas where it will be
used. Anyone who has possession of classified material
is responsible for safeguarding it at all times and par-
ticularly for locking classified material in appropriate
security containers whenever it is not in use or under
direct supervision of authorizd persons. The custodian
must follow procedures that will guarantee unautho-
rized persons do not gain access to classified informa-
tion by sight or sound or other means. Classified infor-
mation will not be discussed with or in the presence of
unauthorized persons. During working hours, the fol-
lowing precautions will be taken to prevent access to
classified information for unauthorized persons:

® When classified documents are removed from
storage for working purposes, they will be kept under
constant surveillance and facedown or covered when
not in use. Cover sheets are Standard Forms 703, 704,
and 705 for, respectively, Top Secret, Secret, and Con-
fidential documents.

® (Classified information will be discussed only
when an unauthorized persons cannot overhear the dis-
cussion. Particular care should be taken when there are



visitors or workmen present. Escorts should alert fellow
workers when visitors or workmen are in the area.

Preliminary drafts, carbon sheets, plates, stencils,
stenographic notes, work sheets, and all similar items
containing classified information will be protected
either by destroying them by a method approved for
destroying classified material immediately after they
have served their purposes or by giving them the same
classification and safeguarding them in the same
manner as the classified material they provided.

Typewriter ribbons used in typing classified material
will be protected the same as the highest level of
classification for which they have been used. They will
be destroyed as classified waste.

DESTRUCTION OF
CLASSIFIED MATERIAL

Classified record material may be destroyed only
when destruction is the disposition authorized by
SECNAVINST 5212.5C. All other classified material
will be destroyed as soon as it is no longer required and
will not be retained for more than 5 years from the
date of origin unless authorized by SECNAVINST
5212.5C.

Classified material will be destroyed only by
authorized means by personnel cleared to the level of
the material being destroyed. Classified material await-
ing destruction will be afforded the protection of the
information it contains. Burn bags will be safeguarded
at the level of the highest classification they contain
until they are completely destroyed.

The destruction of Top Secret and Secret material
will be recorded. Destruction may be recorded on OP-
NAYV Form 5511/12, Classified Material Destruction, or
on any other record that includes complete identifi-
cation of the material, number of copies destroyed, and
the date of destruction. Two officials are responsible for
the destruction of Top Secret and Secret material and
they are required to sign the record of destruction.
Records of destruction are maintained for 2 years. The
fact that an originator may state in a document that it
may be destroyed without report does not change the
requirement to record destruction. It only means that
the originator does not have to be notified that the
document was destroyed. Confidential material and
classified waste are destroyed by authorized means by
appropriately cleared personnel but do not require a
record of destruction.

The methods used to destroy classified material
must prevent later recognition or reconstruction.
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Burning has been the traditional method for destroying
classified material because destruction is complete and
disposition of the remaining ash is relatively simple.
The remaining ash needs only to be stirred to make
sure destruction is complete and reconstruction is
impossible.

Shredding machines are relatively quiet and
require little skill to operate. Shredders vary in their
degree of effectiveness, depending on the mechanical
condition of the equipment. A strip shredding machine
must cut the material to be destroyed into strips no
greater than 1/32 inch in width. A crosscut shredding
machine must reduce the material to shreds no greater
than 3/64 inch wide by 1/2 inch long. Ordinarily,
shredding suffices as complete destruction of classified
material and the residue may be handled as
unclassified waste.

REQUESTS FOR RELEASE OF
GOVERNMENT INFORMATION

This section addresses the three principal types of
requests for information or records likely to be received
by naval activities and the procedures to follow upon
receipt of a request. It does not apply to routine naval
correspondence or to congressional inquiries.
Commands receiving a request for records or
information from members of the public should
examine the request and determine if it cites or
implicates the Freedom of Information Act (FOIA), the
Privacy Act, or related naval or DOD regulations.
Records of information may also be requested for
litigation purposes—often to bring suit against the
Navy. We will now take a look at these different types
of requests in greater detail.

FREEDOM OF INFORMATION ACT

The Freedom of Information Act, 5 U.S.C. § 552,
generally provides that all persons, including citizens
and residents of other countries, have a right of access
to federal agency records, unless such records are ex-
empt from disclosure. The Department of the Navy
Freedom of Information Act (FOIA) Program, SEC-
NAVINST 5720.42E, addresses FOIA exemptions, time
limits for responses, formal and informal extensions of
time limits, appeal procedures, fee schedules, and
includes sample format responses to respond to FOIA
requests. SECNAVINST 5720.45, Indexing, Public
Inspection, and Federal Register Publication of
Department of the Navy Directives and Other Docu-
ments Affecting the Public, directs that the public be
provided, to the maximum extent possible, information
on the organization and functions of the Navy and the



policies and procedures by which those functions are
performed in relation to the public.

The FOIA requires publication in the Federal Reg-
ister of information that affects the public; for example,
descriptions of agency organization, functions, proce-
dures, substantive rules, and statements of general pol-
icy. Additionally, materials such as opinions rendered
in the adjudication of cases, specific policy statements,
and certain administrative staff manuals must be made
available for public inspection. All other Navy
records—those not required to be published in the
Federal Register or made available for public
opinion—are subject to disclosure upon receipt of a
proper request for access, unless exempt.

An agency record includes all books, papers, maps,
photographs, machine-readable materials, or other
documentary materials, regardless of physical form or
characteristic, made or received by an agency of the
United States Government under federal law or in con-
nection with the transaction of agency business and in
the agency’s control at the time the FOIA request is
made. An agency record does not include the following
items:

® Objects or articles such as structures, parts from
wrecked aircraft and ships, furniture, paintings, sculp-
ture, three-dimensional models, and vehicles and equip-
ment.

® Anything that is not a tangible record such as an
individual’s memory or oral communications.

® Computer software, if not created or used as
primary sources of information about organizations,
policies, functions, decisions, or procedures of the
agency.

® Personal records not subject to Navy creation or
retention requirements, created or maintained primarily
for a Navy employee’s personal convenience, and not
distributed to other agency employees for their official
use. For example, a supervisor’s personal notes on an
employee’s performance, not required to be maintained
and used solely as a memory aid in preparing evalu-
ations and then destroyed, are not an agency record.

Minimum Requirements

The minimum requirements for an FOIA request
are the request (1) cites or implicates the FOIA, (2)
contains a reasonable description of the information or
records requested, and (3) contains a clear statement of
the requester’s willingness to pay fees, a willingness to
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pay fees up to a stated amount, or a request for a fee
waiver. If the FOIA request does not meet these require-
ments, the naval activity should answer the inquiry,
within 10 working days, to inform the requester of the
contents of a proper request.

Identify the Records Requested

Commands must search their filing systems and
existing retrieval systems if the description provided by
the requester enables naval personnel to locate the
records with reasonable effort.

The FOIA does not authorize “fishing expeditions,”
nor are commands required to respond to blanket re-
quests for all documents. The naval activity will notify
the requester if the description does not reasonably
describe the records sought and provide guidance on the
specificity required to begin a search.

If the requested record was originated by another
activity, the receiving activity will not release or deny
such records without consulting the other naval activity.
The receiving activity will coordinate with that activity
before referring the FOIA request and copies of the
requested documents for direct response.

A naval activity does not have to create or compile
a record. A record may be compiled if it is either a more
useful response to the requester or a lesser burden to the
naval activity than providing existing records, and the
requester does not object.

Requests Requiring Special Handling

Detailed instructions for records requiring special
handling are in paragraph 62(4) of SECNAVINST
5720.42E. The most common requests requiring special
handling are briefly outlined as follows:

® Classified records—If the existence or nonex-
istence of the requested information is classified, the
naval activity will refuse to confirm or deny its exis-
tence or nonexistence. If the documents requested are
classified by another agency, or if the head of the agency
is not the classifying authority, the agency will refer the
request and copies of the requested documents to the
originating agency or classification authority.

¢ Naval Criminal Investigative Service Command
reports—Requests should be sent to the Naval Criminal
Investigative Service Command, Washington, DC
20374-5000, and the requester so notified.

® JAG Manual investigative reports—Requests
should be referred to the Office of the Judge Advocate



General, 200 Stovall Street, Alexandria, Virginia
22332-2400, and the requester so notified.

¢ Mishap investigation reports—Requests should
be sent to Commander, Naval Safety Center, Naval Air
Station, Norfolk, Virginia 23511-5796, and the re-
quester so notified.

Misdirected/misaddressed requests will be
promptly readdressed and sent to the cognizant or origi-
nating activity for action and the requester so notified.

Time Limits

The responsible naval activity has 10 working days
from receipt to respond to an FOIA request, excluding
weekends and holidays. If the naval activity cannot
respond within 10 days, it may inform the requester of
the reasons for the delay, that the delay may be treated
as an initial denial of the request, and the requester will
be informed of the appeal rights. This is considered a
formal extension of time. The activity also may negoti-
ate an informal extension of time with the requester that
is mutually agreeable.

Exemptions

A naval record maybe withheld from disclosure if
exempt. For additional guidance on exemptions, refer
to SECNAVINST 5720.42E.

Public Interest

The public interest to be considered under the FOIA
is the public’s interest in obtaining official information
that sheds light on the agency’s performance of its
statutory duties. In the typical case in which one private
citizen is seeking information about another, the re-
quester does not intend to discover anything about the
conduct of the agency that has possession of the records,
and a response to the request would not shed any light
on the conduct of the government agency or official. In
such a case where no FOIA-type public interest exists,
release of any private information about an individual
would constitute a clearly unwarranted invasion of per-
sonal privacy. In evaluating the public interest apparent
in release of the requested records, neither the identity
of the requester nor the purpose for desiring the request
is relevant.

Privacy Interest

A privacy interest may exist in personal informa-
tion even though the information has been made
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available to the general public at some place and time.
If personal information is not freely available from
sources other than the federal government, the person
to whom that information pertains has a privacy interest
in its nondisclosure. Often, the very fact that the federal
government expended funds to prepare, index, and
maintain records containing personal information and
the fact the requester invokes the FOIA to obtain the
private information indicates that the information is not
freely available.

Mailing Lists

Most naval activities receive FOIA requests for
mailing lists—names and home addresses or names and
duty addresses. Requests for mailing lists of names and
home addresses should be denied as a clearly unwar-
ranted invasion of personal privacy. An FOIA request
for a list of names and duty addresses of members
attached to units that are stationed in foreign territories,
routinely deployable, or sensitive must be denied as a
clearly unwarranted invasion of personal privacy. Dis-
closure is a security threat to those members because it
reveals information about their involvement in military
actions, the type of naval unit, and their presence or
absence from their households. Release aids the target-
ing of members and their families by terrorists and other
persons opposed to the national policy. Lists of names
and duty addresses, not covered by the previous policy,
are not exempt.

Nonjudicial Punishment Results

Information on nonjudicial punishment will not
normally be released under the FOIA. The privacy
interest of the member must be balanced against the
public interest of the information. Disclosure should be
made when the events leading to the nonjudicial pun-
ishment are particularly newsworthy or the case in-
volves a senior official abusing the public trust through
office-related misconduct such as embezzlement, fraud,
or misuse of government property.

PRIVACY ACT

The Privacy Act, 5 U.S.C. § 552a, applies to docu-
ments and records in a system of records maintained by
an agency from which information is retrieved by the
person’s name or other personal identifier such as a
social security number. The Privacy Act balances the
government’s need to maintain information about



individuals against the right of individuals to be pro-
tected from unwarranted invasions of their privacy by
government collection, maintenance, use, and disclo-
sure of personal information, SECNAVINST 5211.5C
contains DON policy guidance on the Privacy Act and
prescribes procedures for notifying individuals of a
system of records pertaining to them, granting access to
the subject of the records, reviewing request to amend
records, disclosing personal information to third par-
ties, and safeguarding personal information.

Naval activities may not maintain records retriev-
able by name or personal identifier unless a system
notice has been published in the Federal Register.
Maintaining an unpublished system of records is a
criminal violation. Information in a Privacy Act system
of records may not be disclosed to the public unless (1)
the subject of the record consents, (2) the disclosure is
pursuant to a routine use, released under an exemption
for an official use, or (3) by order of a court of competent
jurisdiction.

Responsibilities

For request for access or amendment to records, the
system manager must establish and make available
upon request rules on requests for access or amend-
ments that conform to paragraph 6 and enclosures (4)
and (5) of SECNAVINST 5211.5C. The official with
custody of the record may grant access to the requested
record even if he or she is not the system manager. Only
officials designated as denial authorities in paragraph
4¢ of SECNAVINST 5211.15C may deny a request for
access. Blanket requests for notification and/or access
to all systems of records within the Navy are not
honored.

Procedures

The requesting individual should request the
records in writing, providing the name of the system of
records, full name, social security number, and a signed
release, if necessary. The system manager or other
responsible official will verify the identity of the re-
questing individual, such as by employee or military
identification card or driver’s license, as a subject of the
record. If a written request, identity may be verified by
the requester providing minimum identifying data such
as date of birth. If the information is sensitive, a signed
and notarized statement of identity may be required.
The system manager will grant access to the requested
record unless exempt. If necessary, the system manager
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or other custodial official will inform the requester of
any additional information that is needed. The system
manager may deny a request for notification, access, or
amendment only if there is a significant and legitimate
governmental interest.

A request for notification, access, or amendment
will be acted on in 10 working days, or a response to the
requester will indicate when the request will be acted
upon. Action should be completed within 30 days of
receipt by the cognizant office.

If access should be granted, the system manager or
other custodial official will inform the requester in
writing and (1) inform the requester where and when
the records may be viewed, that a person may accom-
pany the requester, and a copy of the record may be
provided upon agreement to pay duplication fees or (2)
furnish a copy of the record, if the requester asked for a
copy of the record and agreed to pay duplication fees,
unless fees were waived. If the system manager or other
custodial official determines the request should be de-
nied, in whole or in part, that officer will send the
request to the cognizant denial authority with a copy of
the requested record and recommendations as to the
denial.

Disclosure to Others

Generally, records in a system of records may not
be disclosed except pursuant to a written request of the
subject of the record or with the prior written consent
of the subject of the record.

Disclosure may be made to other DON or DOD
personnel who need the records in the performance of
their duties, if compatible with the purpose for which
the information is maintained.

Disclosure may be made upon written assurance
that the record will be used solely as statistical research
or a reporting record, and the record is not individually
identifiable.

Disclosure may be made to another agency or in-
strumentality of any governmental jurisdiction, control-
led by the United States, for a civil or criminal law
enforcement activity if (1) the activity is authorized by
law and (2) the head of the agency or instrumentality
made a written request to the head of the agency main-
taining the record, specifying the record desired and the
law enforcement purpose.

Disclosure may be made to either House of Con-
gress, or to any committee or subcommittee of Congress



to the extent the matter is within its jurisdiction. Disclo-
sure is not authorized to an individual Member of Con-
gress acting on his or her own behalf or on behalf of a
constituent.

Disclosure may be made in response to an order of
a court of competent jurisdiction signed by a judge.

Collection of Information

Personal information is information private or
intimate to the individual and not related solely to
official functions. It ordinarily does not include infor-
mation such as time, place, and manner of, or reasons
and authority for, an individual’s act or omission
directly related to official duties. Personal information
will be collected to the maximum extent possible from
the individual, except when (1) there is a need to make
sure of the accuracy of the information supplied by
verifying the information through a third party, (2) in-
formation can only be obtained through a third party,
and (3) obtaining information directly from the individ-
ual would involve exceptional difficulties or unreason-
able costs.

A Privacy Act statement must be provided when
individuals supply personal information about them-
selves. The individual need not sign the Privacy Act
statement. The Privacy Act statement must include the
following:

® Authority for the solicitation (statute or execu-

tive order)

Brief summary of routine uses for the informa-
tion, as published in the Federal Register

Purpose for which the information is used

Whether disclosure is mandatory or voluntary
and effects of nondisclosure

A Privacy Act statement must be provided when
requesting a social security number. A social security
number may be requested even if not required by federal
statute, if the individual is informed that disclosure is
voluntary.

LITIGATION PURPOSES

Official documents and information should be
made reasonably available for use in federal courts,
state courts, foreign courts, and other governmental
proceedings unless the information is classified, privi-
leged, or otherwise protected from public disclosure.
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Requests for documents, testimony, depositions, or in-

terviews of witnesses in connection with litigation will
be processed under SECNAVINST 5820.8A.

Relationship With FOIA
and Privacy Act

If an FOIA or a Privacy Act request pertains to
litigation to which the United States is a present or
potential party, the release authority should notify the
Judge Advocate General or the General Counsel, as
appropriate. Requests for Privacy Act records must be
accompanied by a written release from the subject of
the record, a court order, or a subpoena signed by a
judge of a court of competent jurisdiction.

Responsibilities

Requests for official information and records will
be processed according to SECNAVINST 5820.8A.
Generally, the responsibility to act as the determining
authority has been delegatcd to GCM convening
authorities and those commands and activities with an
SJA assigned. If compliance is inappropriate for any
reason, such as the records contain classified or privi-
leged information, send the court order or subpoena to
the Judge Advocate General or Associate General
Counsel (Litigation) and notify the parties of this action.

If the United States is not and is not reasonably
anticipated to become a party to the proceedings, the
production in federal or state courts of evidentiary
material from JAG Manual investigations, and the ser-
vice, employment, pay, or medical records of dependent
or members of the naval service is authorized upon
receipt of a request complying with SECNAVINST
5820.8A, accompanied by a subpoena, court order, or
other request signed by the judge of a court of competent
jurisdiction. The specific authority of the Judge Advo-
cate General is not required.

Production of Official Records
Without a Court Order

Send any requests for release outside of the DON
to JAG when the requests are for one of the following
official records:

® JAG Manual investigations
® Court-martial records

® Article 69 and 73, UCMJ, petitions



® Article 138 and 1106 complaints of wrongs

Affirmative claims files, except for copies of re-
ports or JAG Manual investigations containing classi-
fied or privileged information, may be released by local
holders to insurance companies to support claims; to
civilian attorneys representing the injured parties and
the government’s interests; and to other components of
the DOD, without the prior approval of JAG, if the
amount of the claim is within the settlement authority

of the releaser.
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SUMMARY

This chapter has given you some insight into how
to prepare the various forms of correspondence that you
may be required to use. You will become better at
drafting letters, messages, memorandums, endorse-
ments, and so forth, as you gain experience. However,
it is always wise to study and have readily available
copies of the Department of the Navy Correspondence
Manual and NTP-3. Remember, when in doubt, go to

the manuals.



CHAPTER 2

THE LAW LIBRARY AND LEGAL RESEARCH

As part of your duties as an LN, you may be
responsible for the proper maintenance and upkeep of
the office law library. The importance of a properly
maintained law library is sometimes overlooked. The
law library should be setup and maintained to meet the
needs of those who will be using it rather than for the
convenience of the librarian. Attorneys, LNs, and others
involved in legal research must be able to find the
current status of the law. Accordingly, the ability to
efficiently perform the task of researching reference
material will depend to a large extent on how well the
law library is maintained.

THE LAW LIBRARY

A law library is a collection of legal reference
materials of several different types, consisting of vari-
ous formats, including hardbound volumes, paperback
supplements, loose-leaf services, pamphlets, hand-
books, manuals, periodicals, and advance opinions.

The type of materials contained in a library is
governed by many considerations, such as the size and
functions of the office it is designed to serve, and the
preferences of the personnel assigned to that office. The
library in a small staff judge advocate (SJA) office
might consist of a few hundred volumes, whereas sev-
eral thousand volumes might be needed in the library
that serves a large naval legal service office (NLSO).

Regardless of the library’s size, your first task as a
librarian is to determine what legal reference materials
are contained in the library and where they are located.
Legal reference materials fall into three broad catego-
ries that include the following:

® Primary sources—These contain the law as
stated in statutes, case decisions, and regulations.

® Finding tools—These are aids used to help locate
the information contained in primary sources,

® Secondary sources—These contain discussions
or explanations of the law that can be useful in examin-
ing the legal concepts and problems associated with a
particular law from both a practical and theoretical point
of view.
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Further on in this chapter, we will examine the
different types of legal reference material that are
grouped in these three categories.

SOURCES OF THE LAW

The primary sources of law in the United States are
the U.S. Constitution, its amendments, and the Bill of
Rights.

This type of law is called the supreme law of the
land and is also commonly known as constitutional law.
Constitutional law addresses such matters as your right
to counsel, your right to a trial of the facts by your peers,
your right against self-incrimination, and your right to
be confronted by and to cross-examine any witnesses
against you.

The second source of law includes those laws
passed or enacted by the various legislative bodies such
as Congress or state legislatures. These laws come from
the federal and state statutes and are commonly called
statutory law. These laws include such matters as fed-
eral and state income tax laws, controlled substance
laws, drunk driving laws, and gun control laws, to name
a few.

A third source of law comes from the judicial
system itself. This type of law is based on the concept
that our judges will apply either constitutional or statu-
tory law, or will apply a previous court decision to the
facts in a given case, thereby rendering a fair and proper
decision in the case. This type of law is referred to as
case law. Case law is very important because it is often
used by attorneys in an effort to persuade a judge to
decide a case favorably toward their side. Case law
provides guidance and in many instances the require-
ments for the proper conduct of trials and for the ad-
ministration of justice in cases. For example, the case
of U.S. v. Allen makes it mandatory for courts to give
every accused person credit against his or her sentence
for any pretrial confinement adjudged at trial. There are
thousands of cases that have previously been decided
by courts and each decision may have an effect on all
future cases with either the same or similar facts.

A fourth source of law is administrative law.
Administrative law originates primarily with



governmental agencies such as the Department of
Transportation, the Department of State, the Depart-
ment of Agriculture, and the Department of Defense.

For example, the Department of the Navy has issued the
U.S. Navy Regulations, 1990. These regulations are not
constitutional law because they are not founded in the
U.S. Constitution nor any state constitution. They are

not statutory law since neither Congress nor any state
legislature enacted any law regarding Navy regulations.

They are not case law since they did not come into effect
as a result of a case decision. Navy regulations were

written by the Navy to regulate behavior within the
Department of the Navy and as such are administrative
in nature. Although some of the regulations may be
punitive, they are still administrative law.

A fifth source of law is really nothing more than a
combination of any or all of the previous four sources.
A good example of this type of law is the Manual for
Courts-Martial (MCM). Congress enacted the Uniform
Code of Military Justice (UCMJ) as law. The Congress
also enacted a law giving the President of the United
States, as the Commander in Chief, the power to enact
rules that are necessary to regulate and govern the armed
forces, including the enforcement of the UCMJ. The
President did this by issuing what is called an Executive
Order placing the MCM into effect.

The MCM contains the procedural rules for the
proper conduct of trials, known as the Rules for Courts-
Martial or R.C.M. The MCM also contains the rules
governing what items may be admitted into evidence.
These rules are known as the Military Rules of Evidence
or Mil.R.Evid. Some of these rules are based on consti-
tutional law such as the rule that gives all military
accused the right to counsel. The MCM also contains
statutory law such as the UCMJ. Moreover, the MCM
refers to case law for some rules. The MCM also con-
tains administrative law that provides the rules that must
be followed to hold a court-martial. As you can see, the
MCM contains many different types of law and is a
good example of a combination of laws.

From all the previously mentioned sources, you
should be able to see that a great deal of law is written
on many topics virtually every day. For the attorneys to
be effective at their jobs, it is critical that they have
access to the most recent law in any given area. The
lawyers must also be able to rely on the information that
is available in the law library. Therefore, it is very
important that you maintain the library and keep it as
up to date as possible.

Official v. Unofficial

Many field libraries contain both official and unof-
ficial sets of books. There are some differences between
them. A set of books is considered official when one of
the two following tests is met:

® If the book is published pursuant to some sort of
statutory direction or law, then it is considered to be the
official set of books to report the laws or cases within
the jurisdiction of the legislative body that enacted the
statute. For example, there is a federal statute that states
that the United States Code (U.S.C.) will be the official
set of books to report all the statutes enacted by the U.S.
Congress. Any other set of books that reports these same
statutes would be considered unofficial.

® The other test is met when the author of the book
allows a publisher to print the material. Since the author
has given permission for the printing, it is considered
official. If you authored a book and then authorized a
certain publisher to print it, you then would consider
that publisher’s printing of your book to be the official
version and any other printing by another publisher to
be unauthorized and thus considered unofficial.

Most libraries contain official and unofficial sets of
books that report the same cases. For example, the
U.S.C. is the official set of books that reports the statutes
enacted by Congress. Additionally, two unofficial sets
of books that report the same law are the United States
Code Annotated (U.S.C.A.) and the United States Code
Service (U.S.C.S.).

You may ask yourself why there are three sets of
books that report the same thing? There are several
reasons a command might want to subscribe to the
unofficial set of books as well as the official set of
books. The unofficial sets often extend beyond a single
jurisdictional boundary and will report the case for an
entire geographical area rather than for a single state.
For example, the Atlantic Reporter, part of the National
Reporter System, covers the cases for the states of
Maine, Vermont, New Hampshire, Massachusetts,
Rhode Island, Connecticut, New York, New Jersey,
Delaware, Pennsylvania, Maryland, and Washington,
DC. When several states report cases in a single set of
books, you can see why the set of books would be
published sooner than publishing one set for each state.

The unofficial sets are usually uniform in how the
material is indexed. West Publishing Company, for
example, uses the system known as the key numbering
system for all its books.



List of Lawbooks in the Typical
NLSO Law Library

The following list of lawbooks is usually included
in all NLSO law libraries:

® United States Reports

® Lawyer’s Edition of the Supreme Court Report
® Supreme Court Reporter

® United States Law Week

® Federal Reporter

® Federal Reporter, 2d Series

® Federal Supplement

® Military Justice Reporter

® Court-Martial Reports

® United States Code Annotated
® (Code of Federal Regvlations
® Black’s Law Dictionary

® The local state statutes
Sources of Authority

There are three types of books in the law library;
those that contain the laws that are to be enforced by our
government; those that explain or try to describe the
law; and those that help us to find a particular law. These
books fall into three basic categories called primary
authority, secondary authority, and finding tools. Do
not confuse this manner of description with official and
unofficial.

Primary authority includes rules for human behav-
ior that are enforced by the state or federal government.
In other words, it is the law and it must be followed.
Primary authority may be in the form of court decisions,
statutes enacted by our Congress or other legislative
bodies, or administrative law.

You will find that when Congress enacts a law, it is
usually written in very broad and general terms so many
people are affected by it. The courts then apply the laws
to a specific set of facts. The courts also use prior
decisions of courts to guide them in how to decide a
case. A legal term known as stare decisis is followed in
most cases by the court system. By definition it means
to adhere to precedents and not unsettle those things that
are already established. In simpler terms, this means

that when the facts of a current case are basically the
same as the facts in a case previously decided by the
courts, then the decision reached by the court in the
current case should be the same as it was in the earlier
case.

Secondary authority is not the law itself, but instead
is an explanation or description of the law. Since it is
not actually the law itself, it lacks legal authority in a
formal sense, but it has some degree of persuasive value.
This persuasive value exists because of the soundness
of the reasoning of the explanation or description; or
possibly because of the status of the court presenting it;
or possibly because of the author’s explanation or de-
scription. It, most often, is contained in unofficial sets
of books, but not always.

Some types of books that might be secondary
authorities are text books, treatises, commentaries, re-
statements, and periodicals.

Finding tools are those books that help the re-
searcher to find a particular law contained in a primary
or secondary source. It is estimated that some 30,000
new decisions are made each year in our court systems.
In addition, there are already more than 18,000,000
published decisions. It would be physically impossible
for any one person to read all of them, let alone try to
remember them and then use them to prepare a case for
trial. As the term finding tools indicates, these books are
the tools of the researcher. Learning to use them makes
conducting research much easier.

Some samples of finding tools are digests, citators,
encyclopedias, phrase books, indexes, some loose-leaf
services, annotated compilations, and dictionaries.

MINIMUM REQUIREMENTS

Every law library should contain those legal refer-
ence materials that are required for the lawyers using
that library to adequately perform the legal research
necessary to provide effective service in their areas of
responsibility. Even though you will not be primarily
responsible for determining what material should be
contained in the library, you should be familiar enough
with the contents of the library and the demands placed
on it for specific research materials to recommend or at
least be able to provide a list of books that lawyers
should have available for their use when requested. To
accomplish this, it may be necessary to ask the lawyers
in your office what materials they need. In addition to
this, you also should check the standard minimum list
of commercial lawbooks that is provided to all field
libraries by the Judge Advocate General (JAG). This



list, as shown in|figure 2-1] is a guide to what is available
from JAG. An SJA located near another law library
would not need a full collection, whereas an SJA in an
isolated location may need a full collection and perhaps
more.

This standard minimum list does not cover all the
legal research materials that may be required by your
office. The Head, Field Law Library Section is
responsible for providing an initial supply of only those
materials on the standard minimum list, but is also

Federal Materials
* ALR Federal

Federal Jury Practices & Instructions

*#  Military Justice Citations
*#  Military Justice Digest
*#  Military Justice Reporter

Shepard’s Federal Citations

Shepard’s Military Justice Citations
*  Shepard’s U.S. Citations (cases and statutes)
*# U.S. Code Annotated or U.S. Code Service

*# U.S. Court of Military Appeals Slip Opinions
*# U.S. Law Week subscription (weekly)

Criminal Law Materials
* ABA Standards for Criminal Justice
* Crimes of Violence—Homicide and Assault

* Cross-Examination in Criminal Trials

* Federal Rules of Evidence Manual

STANDARD MINIMUM LIST - COMMERCIAL LAWBOOKS
NAVAL LEGAL SERVICE OFFICE LIBRARIES (All items listed)
NAVAL LEGAL SERVICE DETACHMENTS (*)

STAFF JUDGE ADVOCATE LIBRARIES (#)

Federal Digest (closed set for federal cases before 1940)

Federal Reporter Ist (closed set in ultrafiche only)
Federal Reporter 2d, with Advance Sheet subscription (vols 1-600 in hard copy or ultrafiche)
Federal Supplement, with Advance Sheet subscription

* Military Law Reporter subscription (every 2 months)
Modern Federal Practice Digest (closed set for federal cases 1940-1960)

*  U.S. Code Congressional and Administrative News

*  U.S. Supreme Court Digest (to match reporter held)

*  U.S. Supreme Court Reporter (West or Lawyers Ed.)
West’s Federal Practice Digest 2d (for federal cases1960-1975)
West’s Federal Practice Digest 3d (for federal cases since 1975)

*  Crimes of Violence—Rape and Other Sex Crimes

Figure 2-1.—Standard minimum list—commercial lawbooks.
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*  Handling Narcotic and Drug Cases

*  Investigation and Preparation of Criminal Cases

* Military Rules of Evidence Manual

*  Shepard’s Criminal Justice Citations (for ABA Standards for Criminal Justice)
Standards for Criminal Justice (ABA)

* Successful Techniques from Criminal Trials

*  Wharton's Criminal Evidence

* Wharton’s Criminal Law

*  Wharton’s Criminal Procedure

Legal Assistance Materials

*# Family Law Reporter weekly (limited to 100 domestic law cases yearly)

*# Federal Tax Manual

*# Legal Formulary (AMJUR2d or West 2d or Jones)

*# Martindale-Hubbell Law Directory (every other year, Law Digest volume every year)

*# NADA Official Used Car Guide subscription

*# NADA Title and Registration Book or AAA Digest of Motor Laws

*#  State statutes as needed

General Materials

*#

AT ™S A 3 o3

ALR 3d (ciosed set kept current with pocket suppiements)
ALR 4th

ALR Digest (for ALR 3d, 4th, Federal)

AMIUR Pleading and Practice Forms Annotated

AMIJUR Proof of Facts (30 vols closed set kept current w/pocket supplement)
AMIUR Proof of Facts 2d (continuation of AMJUR Proof of Facts)

AMIJUR Trials

Effective Le gal Research

isiivnia Y AN

Ethics Treat1es

Law Dictionary

Legal Encyclopedia (AMJUR2d, CJS)

Medical Legal Dictionary

Uniform System of Citation (Harvard *“Blue Book”)
Weinstein's Evidence

Words and Phrases

Figure 2-1.—Standard minimum list—commercial lawbooks—Continued.
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Handling Federal Tort Claims, Personal Injury

in ultrafiche)

Shepard’s Citations (to match reporter system)
West Federal Forms

Regional or State Digest (to match reporter system)

NADA Appraisal Guides Official Car, Older Car, etc.

Regional or State Reporter, w/Advance Sheet subscription, as needed (Regional Reporters available also

Figure 2-1.—Standard minimum list—commercial lawbooks—Continued.

responsible for providing automatic upkeep service on
many other commercial lawbooks that are not listed.
Commercial lawbook needs vary from office to office.
Each year, each field library is informed by JAG Report
5070-2 (to be discussed later in this chapter) of the exact
materials maintained for them by JAG.

Other reference materials (noncommercial) needed
for your library may be handled by one of several other
offices in OJAG. These include the following:

® The JAG Journal and the Off the Record—pub-
lished and distributed by the Office of the Executive
Assistant to JAG.

® The Legal Newsletter— materials about continu-
ing legal education and legal assistance are published
and/or distributed by the Continuing Legal Educa-
tion/Legal Assistance Policy Division of JAG.

® The Military Justice Reporter— although pub-
lished by West Publishing Company, it is considered
noncommercial and is provided to all JAG field activi-
ties by the Publications section of OJAG. This office
also provides for the distribution of Shepard’s Military
Justice Citations, military legal publications such as the
Military Law Review published by the Department of
the Army, and publications of the Government Printing
Office (GPO) such as the MCM. In addition to the
previous services, the Publications section is also re-
sponsible for distributing JAG instructions and notices,
as well as the JAG Manaul.

Of those offices briefly mentioned previously, you
will probably have more direct contact with the Field
Library section and the Publications section than any
other. The following discussion is provided to help you
better understand the functions and responsibilities of
these offices and their relationship to the field law
libraries.
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FIELD LAW LIBRARY SECTION, OJAG

The Field Law Library Program was established in
1974 to centralize purchasing of commercial lawbooks
for Navy field law libraries. Centralized purchasing
results in (1) reduced administrative costs by combining
individual requisitions; (2) frequent publisher discounts
for bulk purchases; and (3) standardized field law librar-
ies for the Naval Establishment.

The Head, Field Law Library section acts as pri-
mary advisor to JAG on all matters related to the com-
mercial lawbook needs of the field library activities as
well as keeping track of the status of the commercial
books and services contracted and paid for by JAG.
Additionally, this office is responsible for keeping JAG
informed on which contracted services are to be re-
newed or canceled, which materials provided to field
libraries have been replaced due to loss or damage, and
which new materials, if any, should be purchased for
use by the field libraries.

As an aid in keeping track of the needs of the field
libraries and the status of the contracted services, an
annual report is sent to each individual field library.
This report serves a dual purpose because it provides a
list of the commercial lawbooks and services that are
automatically provided for each field library by JAG
and also provides the Field Library section with valu-
able information that can be used to determine which
services need to be renewed, which can be canceled, and
which materials, if any, need to be replaced. A sample
of this report, JAG Report Symbol JAG 5070-2, is
shown in[figure 2-3. We will discuss your responsibili-
ties concerning this report more fully later in this
chapter.

The Field Library Program handles only commer-
cial lawbooks. The Code of Federal Regulations and the
Federal Register may be obtained from the OJAG Pub-
lications Section, Code 64; the Naval Law Review



SAMPLE

JAG REPORT SYMBOL JAG 5070-2

SAMPLE

Staff Judge Advocate, Naval Station, Norfolk, Virginia 23462

LIST OF COMMERCIAL LAWBOOKS for which maintenance (pocket parts, new volumes, replacement
sets, as published, and/or subscription renewals) will be provided automatically by the JAG centralized fund.

NATIONAL MATERIALS

SAMPLE

MILI

NADA OFFICIAL USED CAR GUIDE
NADA TITLE BOOK

U.S. CODE ANNOTATED - West

U.S. LAW WEEK - BNA

AMERICAN JURISPRUDENCE LEGAL FORMS 24 - Lawyers Co-op
AMERICAN JURISPRUDENCE 2d with New Topic Service - Lawyers Co-op
MARTINDALE-HUBBELL LAW DIRECTORY with STATE LAW DIGEST

ARY LAW REPQRTER - Public I aw Education Ingtitute

UiIiL A/AVY asuuvQuUi aduitue

MOYER'S JUSTICE AND THE MILITARY - Public Law Education Institute

STATE MATERIALS

VIRGINIA STATUTES ANNOTATED - West

The foregoing list stands correct as of

Signature of OIC or SJA

Figure 2-2—JAG Report Symbol JAG 5070-2.

(formerly the JAG Journal) is available from the Naval
Justice School and Off the Record from the Executive
Assistant to the Deputy Judge Advocate General,
Code 001A. The JAG Manual, the MCM, and Navy
directives may be ordered from the Naval Publication
and Forms, Navy Aviation Supply Office, Philadelphia,
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Pennsylvania 19120. Individual commands are respon-
sible for ordering GPO publications and copies of U.S.
Treaties and Other International Agreements from the
GPO. Periodical subscriptions such as law journals
must be ordered with the commanding officer’s ap-
proval directly from the supplier. Care must be taken
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STATE/FEDERAL STATETES,
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Figure 2-3.—Library layout for large library.

that these are mission essential and support the work of
the ordering activity.

LAW LIBRARY MAINTENANCE

One of the most important tools used by lawyers in
performing their duties is legal research. The effective-
ness of legal research depends on how well legal refer-
ence materials are maintained and kept up to date. As
an LN, you play an important role in the upkeep of the
library. At the same time, you will need to know how
to arrange the materials in the library, how to file these
materials, how to keep these materials up to date, and
how to keep track of these materials. There are no
standardized methods prescribed for maintaining a
law library; however, the following discussion and
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suggestions should help you in performing your
duties as a law librarian.

ARRANGEMENT

Having a definite arrangement of materials con-
tained in the law library will help you keep track of these
materials as well as making it easier for those using the
library to locate specific reference materials. The first
step you should take in arranging these materials is to
determine where the various materials are located. Not
all the materials contained in the library will be kept in
a central location. You will probably find that some of
the lawyers will want to keep specific materials in their
offices for ready reference. You may also find, espe-
cially in large NLSOs, that the materials related to
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Figure 2-4—Library layout for small- or medium-sized library.

specific areas of law, such as military justice, legal
assistance, and claims, should be kept in the spaces of
the division primarily concerned with those specific
areas. Even though some of the materials contained in
the library are located in various offices, there are
certain materials that should be kept in a central loca-
tion. These include such materials as finding tools,
reporters, and certain sets containing statutes. A definite
arrangement is needed in the central library for these
particular materials to help you and those individuals
using the library to locate specific references quickly
and easily. The arrangement of the materials kept in
separate offices should be left up to the individuals
controlling those offices. However, the accountability
for these materials is still your responsibility since they
are part of the law library.

Legal research frequently entails the use of several
books simultaneously. Observe someone researching
the law and you will see that person find a point of law
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in one book, then obtain another book to help develop
that point, then refer to another book to develop it
further, and so on until that person has refined it to its
most effective point. This process involves the examin-
ing of a law from many varied sources. The physical
arrangement of the library should be established in a
manner that will permit the researcher to reach each of
these books with a minimum of wasted motion. Space
and equipment limitations will dictate the most effec-
tive layout for your library.[Figures 2-3 hnd 2-4 show

two sample arrangements.

The following suggestions may be helpful to you in
determining the arrangement of the materials in your
library.

® Organization by major subject—In some librar-
ies, the books are shelved in groups based on their major
subject content (military justice, criminal law, or admi-
ralty law).



® Organization by type of publication—This in-
volves the arrangement of the materials by the type of
publication, such as encyclopedias, journals, treatises,
statutes, and reports.

Either of these methods is effective or as an alter-
native, a combination of these methods may be used in
arranging the materials in the library. Whenever you use
one of these suggested methods or some other method
of your own design, you should first take a look at what
types of materials are contained in the library and then
make a determination as to which method or methods
would work best.

MAINTENANCE PROCEDURES

The importance of properly filing, updating, and
accounting for the materials contained in the library
cannot be overemphasized. This should be accom-
plished immediately upon receipt (or upon completion
of office routing) of any new materials. There can be no
excuse for an error caused by using an out-of-date
lawbook when the update is sitting off in a corner. The
following hints are given to help make your job easier
in these areas.

Filing

As you begin working with the various types of
materials contained in the law library, you will discover
that the publishers of these materials have designed the
format of each publication to allow for frequent and
continuous updating. This is necessary to keep up with
the constant changes that occur in the laws that govern
our states and country. The methods used to update
these materials vary with each publisher, but the most
common ones that you will work with are loose-leaf
supplements, pocket parts, interim pamphlets, advance
sheets, bound volume replacements, and hound volume
supplements. Because of these variances, you should
carefully read any instructions the publishers have pre-
pared about the proper methods to make changes and
updates to their published materials. Let’s take a look
at these seven methods and see how they are used to
keep the materials in your library up to date.

® Loose-leaf supplements—As the name implies,
these materials are loose-leaf and are usually kept in
special binders previded by the publisher. U.S. Law
Week, published by the Bureau of National Affairs
(BNA), and the Military Law Reporter, published by
Public Law Education Institute, are examples of loose-
leaf services you may find in the library. U.S. Law Week
is designed to keep lawyers current on selected new

laws, regulatory agency interpretations of new and ex-
isting laws, and recent opinions of the U.S. Supreme
Court and lower federal courts. The Military Law Re-
porter is designed to keep military lawyers current on
selected new laws, regulations, and directives of the
armed forces, and recent opinions of the U.S. Court of
Military Appeals and the published and unpublished
opinions of the Army, Air Force, and Navy Courts of
Military Review.

You should file these loose-leaf supplements as
soon as possible after receipt. Special emphasis should
be placed on following the filing instructions—this may
appear time-consuming but is often the quickest method
to make sure the loose-leaf service is properly main-
tained.

® Pocket parts—These supplements are published
periodically (usually annually) and are designed to fit
into a pocket provided by the publisher inside the book
cover of the bound volume for which the pocket part
has been printed. The U.S. Code Annotated (U. S.C.A.),
published by West Publishing Company, uses the
pocket part system. It is important, when filing pocket
parts, to make sure each pocket part is placed in the
proper volume and the outdated pocket part is dis-
carded.

® Supplementary pamphlets—These are some-
times published as an alternative or an addition to a
pocket part. They should normally be shelved beside the
volume(s) they supplement. Instructions on the pam-
phlets will inform you of whether or not you should
discard the pocket parts. The U.S.C.A. usually contains
several supplementary pamphlets at any given time.

® Interim pamphlets—These are published at vari-
ous times, usually to update a set between issuance of
annual pocket parts or other periodic updates. For ex-
ample, U.S.C.A. pocket parts are published around
March and normally include all updates through the last
calendar year adjournment (session) of Congress. Then,
usually in June, September, and November—but these
months can vary—the publisher will issue an interim
pamphlet to incorporate laws passed since the last ses-
sion. Not many sets contain interim pamphlets, but the
instructions on those received should be followed
closely.

® Advance sheets—These are paperbound vol-
umes, usually prepared and sent out before the printing
and publication of the hardbound volumes. The Military
Justice Reporter is the most common set that uses these
advance sheets. These advance sheets should be placed
on the Shelves immediately following the latest
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Figure 2-5.—Catalog card.

hardbound volume and should be discarded when they
are replaced by the appropriate hardbound volume.
Hardbound volumes may contain revisions of the ad-
vance sheets, a good reason for discarding the advance
sheets when you receive the hardbound volumes.

® Bound volumes replacements—Bound volumes
are often published to replace outdated volumes in a set,
sometimes two or more new volumes will replace an
old volume. In these cases, the old volume should be
discarded. The U.S.C.A. normally receives 12 replace-
ment volumes each fiscal year.

® Bound volume supplements—Occasionally a
supplement is published in the form of a bound volume,
in that case you do not discard the basic volume but
merely shelve the bound volume supplement next to it.
If a pocket part is later published, it will state whether
it is to be placed in the rear of the basic volume or the
supplementary volume. The U.S.C.A. frequently con-
tains several bound volume supplements.

Accountability

An important function of your duties in maintaining
the library is keeping track of the materials contained in
the library. To be able to quickly account for the where-
abouts of all material belonging to the library will help
you and the persons using the library. Furthermore, it
will also save command funds because replacement
items will not be required because of losses due to a poor
accounting system. The size of your library and the
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needs of the library users will generally dictate the type
of accountability used. For most libraries, it is recom-
mended that the books be cataloged using a simple card
index system (sed fig. 2-5) that lists the following
minimum information for each item:

® Title of the reference material
® FEdition (if applicable)

® Publisher

® Number of volumes

® JLocation of the reference material

In addition to setting up a card catalog system as
suggested previously, you also should set up a checkout
system to keep track of those materials that are bor-
rowed from the library. Two different check-out sys-
tems are described in the following paragraphs.

® Check-out card—This is probably the most ef-
fective system that can be used. It consists of placing a
check-out card in either the front or back of each volume
of reference material. This card should contain enough
information to identify the specific volume it came from
and should provide sufficient space for the individual
checking out the material to enter the date checked out,
the individual’s name, and the individual’s office and/or
command. When a book is checked out, the card may
be placed on the shelf in place of the book, or all
check-out cards may be kept in a central location for
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Figure 2-6.—Check-out card.

easy reference[Figure 2-6 is a sample of a check-out

card.

® Sign-out list—This system is effective for use in
a small library and consists of a simple sign-out sheet
with space provided for individuals to enter the date
material is checked out, the title of the material, the
individual’s name, and the individual’s office and/or
command. The sign-out sheet should be kept in a highly
visible location where it will remind people to sign for
the books they are borrowing. Near the door of the
library would probably be the best location.[ Figure 2-7
is a sample of a sign-out list.

Whether you use one of these suggested systems or
some other system, the system that is used can only be
effective if it is actively controlled by the person who
is in charge of maintaining the library.

In addition, it is a good idea to have each volume
identified in some way to show that it came from your
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library. An easy way to do this would be to stamp each
individual volume or item with the return mailing stamp
used by your office or command. This maybe time-con-
suming initially, especially if none of the volumes have
been previously identified. On the other hand, it is an
easy task to stamp each new item on the three outside
closed book edges and on the margins of pages 1 and
101—a common library practice—as soon as you re-
ceive them.

The need to maintain a reliable and effective means
of accountability for the materials contained in the law
library can be appreciated when you consider the high
cost involved in replacing lost or damaged legal refer-
ence materials.

Ordering Materials
From time to time, you will probably discover that

some of the books or materials contained in your library
have been lost or damaged. When this occurs, you
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Figure 2-7.—Sign-out list.

should make a list of these lost or damaged books,
indicating where replacement books may be obtained
and whether these replacement books will be funded by
JAG or out of command funds. Once this has been done,
you should provide this information to your immediate
supervisor who will then inform the appropriate indi-
vidual in your office, usually the head of the office, and
a determination will be made about the replacement of
these lost or damaged books. If it is determined that the
lost or damaged books are to be replaced, then a request
for replacement will be prepared by your office and sent
to the appropriate activity for the purchase of the re-
placement books.

In the case of new materials, you will probably be
asked to check where and how this material can be
obtained and whether or not the purchase of such
material is funded by JAG or from local command
funds. The information about this new material will
then be sent through your immediate supervisor to the
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appropriate individual in your office, again this is
usually the head of your office, where a determination
will be made as to whether or not this material is needed
for use in the library. If it is decided that this material is
needed, then your office will prepare an appropriate
request for the material. For materials funded by JAG,
a letter request will be prepared by your office with an
explanation as to why this material is needed for use in
your office library, and the request is then sent to the
appropriate office in JAG where a final determination
will be made on the purchase of this material. For
materials that are to be purchased through the use of
command funds, your office should prepare the appro-
priate request forms and send them to the office within
the command that handles such purchases.

Reports

As discussed earlier in this chapter, the Head, Field
Library section in OJAG prepares and sends out an



annual report to each field library activity listing those
commercial lawbooks and services that are maintained
by JAG for the particular field library (sed fig. 2-2).
When this report is received by your office, you will
probably be tasked with checking those items listed in
the report against the contents of the library. This can
be done quickly and easily if you have an effective
system of accountability established. After you have
completed this check of the library, you should send
your findings through your immediate supervisor to the
head of your office who will then complete the report
and send it to JAG. Even though this may be the only
report you will have to work with concerning the
library, there may be occasions when the Head, Field
Library section may desire a special report about spe-
cific books and materials contained in your library. If
such a report is received, it should be handled according
to the instructions that accompany it.

LEGAL RESEARCH

Even though you may not be directly involved in
the actual performance of legal research as an LN3 or
LN2, you may be required to locate reference materials
for the lawyers in your office. The following paragraphs
should help you become more familiar with the types
of materials normally contained in a law library and
how these materials are related to the basic legal re-
search categories mentioned earlier in this chapter. In
addition to this, we will also discuss what is meant by
citing a legal source and how to use these citations to
locate specific references.

REFERENCE MATERIALS

At the beginning of this chapter, we took a brief
look at the three broad categories that legal reference
materials fall into, these being primary sources, finding

tools, and secondary sources. Let us look at these cate-
gories a little closer and see what types of materials are

contained in each.
Primary Sources

Primary sources have been defined as those re-
corded rules of human behavior that will be enforced by
(he state. These rules may be recorded in federal or state
statutes, administrative and executive regulations, is-
sued to comply with a legislative authorization, or as

court decisions.

® Statutes—Statutes are published by jurisdiction
and in chronological order of enactment. Chronological
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publications of these laws are called session laws. One
such publication of federal laws that will probably be
part of your library is Satutes at Large. Because these
laws are listed in chronological order and not by subject
and date of passage, it is difficult for the researcher to
locate a particular law. To help solve this problem, these
laws are codified by subject matter and the laws that
pertain to a particular subject, regardless of when they
were passed, are found together under a specific subject
codification. Normally, your library will have either the
U.S.C. published by the GPO, which is the official
codification of federal statues or the U.S.C.A. or the
U.S.C.S., which are unofficial versions published by
West Publishing Company or Lawyers Cooperative
Publishing Company, respectively. You may also find
that you will have similar codification for state statutes
contained in your library covering the laws for the state
where your command is located.

® Regulations—Administrative and executive
regulations provide the guidelines to be followed in
carrying out certain statutes. For example, the MCM
was published according to the directive issued as Ex-
ecutive Order 12473 of August 1, 1984, to comply with
federal legislation enacted that affected the application
of military justice in the Armed Forces of the United
States. Another example is the regulations and instruc-
tions used by the Internal Revenue Service to provide
the guidelines for implementing federal tax laws. Fed-
eral regulations are officially printed in the Federal
Register. Because the Federal Register is published in
chronological order, the same as Statutes at Large, the
same problem exists for the researcher trying to find a
specific regulation. To help solve this problem, the
Code of Federal Regulations (C.F.R.) was developed
and serves the same function for regulations that the
U.S.C. serves for statutes.

® Court decisions—One of the bedrock principles
of our judicial system is stare decisis et non quieta
movere, which basically means to adhere to precedent
and not to unsettle things that are settled. Questions
arise daily that require interpretation of the law. These
questions are resolved by the courts (usually appellate
courts), and these decisions become law.

Case decisions are collected and published in
chronologically arranged volumes that become a very
important part of your library. As an LN, you will be
concerned primarily with the reports of cases that have
been decided by the U.S. Supreme Court, the U.S.
Courts of Appeals for the federal circuits, federal dis-
trict courts, the U.S. Court of Military Appeals
(U.S.C.M.A), and the Navy and Marine Corps Court of



Military Review (N.M.C.M.R.). The case decisions
handed down by these courts can be found in official
and unofficial publications called reporters. The
reporters that you will most likely come in contact with
are the U.S. Supreme Court Reporter, the Military Jus-
tice Reporter, the Courts-Martial Reports, the Federal

Reporter, and the Federal Supplement. (NOTE: The

last bound volume of Courts-Martial Reports (C.M.R.)

was volume 50, published in 1975. The Military Justice
Reporter (M.J.), Which began publication in 1978, picks
up where the C.M.R. leaves off. Those cases reported
in advance sheets published between 50 C.M.R. and 1

M.J. are included in 1 M.J.) Additionally, you may have
in your library a state and/or regional reporter (from
West’s National Reporter System) covering the deci-
sions of state and local courts for your command’s
location. Not all states have individual reporters avail-
able. Many states use the National Reporter System
developed by West Publishing Company. The size of
your office, as well as the type of services provided by
that office, will have a large hearing on determining
what type of reporters will be maintained in the library.

Finding Tools

As you can see from the previous discussions con-
cerning primary sources, there are many different
sources that cover a vast number of laws, regulations,
and court decisions. To help the reseacher, several
different types of materials have been developed to aid
in finding the information contained in the primary
sources. The three basic types of finding tools are
digests, legal encyclopedias, and citators.

® Digests—-To impose some sort of order for the
more than 3 million reported case decisions related to
federal and state laws, digests were developed to class-
ify these cases according to their legal topics and then
arrange these topics in alphabetical order. These digests
provide the reseacher with citations to specific uses
and a very brief, often one-sentence digest of each point
of law addressed in each case. The digest (called a
headnote when appearing at the head of the case in the
reporter) is provided to help the researcher decide which
of the cases cited might prove helpful to the researcher
if the entire opinion of a particular case were to be
examined.

Probably the most comprehensive of these digests
is the American Digest System published by West Pub-
lishing Company. This digest system was developed for
use in conjuration with West’s National Reporter Sys-
tem. Three of the other digests published by West are
the Federal Digest, the Modern Federal Practice
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Digest, and the Federal Practice Digest 2d. The Fed-
eral Digest is used for finding federal case law from
1754 to 1939, the Modern Federal Practice Digest from
1940 to 1960, and the Federal Practice Digest 2d from
1961 to date. All three sets are needed to complete
federal case law coverage although upkeep and ac-
counting to JAG is required only to the latest. These
three digests are common to all the NLSO law libraries
you will encounter. They use a system where general
topics are subdivided into smaller subtopics identified
by key numbers that can be used for easy reference. The
key numbering system was developed by West Publish-
ing Company to help the researcher quickly find appli-
cable laws. The topics and subtopics are set out
alphabetically in these digests and identified with key
numbers to give the researcher cross-reference to cases
involving similar subject matter. Detailed instructions
on how to use this key number system can be found in
each of the digests and in Price and Bitner’s Effective
Legal Research, which is published by Little, Brown,
and Company.

® Encyclopedias—A second source for finding
cases is through the use of a legal encyclopedia. Even
though these encyclopedias state the law, they are of
dubious value in that they tend to overgeneralize. The
researcher may, however, find in the footnote citations
in encyclopedias a source of cases that can be used to
branch out through the use of digests or a citator. The
national legal encyclopedias are American Jurispru-
dence 2d and Corpus Juris Secundum, published by the
Lawyers Cooperative Publishing Company and West
Publishing Company, respectively.

® Citators—Still another type of finding tool that
can be used, more for determining the history or status
of a case than as an initial source for finding the case,
is the citator. The most common of these is Shepard’s
Citations. This particular citator is the most comprehen-
sive and widely used citator available in that it allows
the researcher to accomplish the following actions:

® To trace the judicial history of each reported
case, including proceedings following the cited deci-
sion

® To verify the current status of each reported case
so as to determine whether it is still effective law, or has
been modified or overruled

® To find later cases that have cited the main case

® To find citations in periodical articles and attor-
ney general’s opinions



Additionally, pamphlets are issued on a regular
basis by Shepard’s to reflect the most recent develop-
ments and then the information printed in these pam-
phlets is eventually printed in bound volumes. Specific
instructions on how to use this citator can be found in
each of the bound volumes and in How to Use Shepard’s
Citations printed by Shepard’s Citation, Inc.

One final case finder you may encounter while
working with the law library is Words and Phrases
which is published by West Publishing Company and
contains thousands of legally significant words and
phrases arranged in alphabetical order. Each of these
words or phrases is followed by a definition and a
citation to the decision from which the definition was
taken. Additionally, this particular case finder is kept
up to date with pocket parts issued annually by the
publisher.

Secondary Sources

Secondary sources may be defined as those legal
materials that are not in any way binding, although they
may be persuasive, upon the courts. Included, among
others, are treatises and periodicals.

® Treatises—Treatises run the gamut from the
most scholarly treatment of a particular legal subject to
practice guides that make no pretense to scholarly
analysis. Depending upon where they fit into this spec-
trum, they may be divided into the following groups:

® Scholarly surveys of particular fields in depth

® Hornbooks, student tests, and treatise abridge-

ments
Practitioners’ handbooks in particular fields

Specialized monographs on more or less narrow
topics

Comprehensive commentaries, histories, and
works of juris prudence

The greatest danger involved to the researcher in
the use of treatises is sometimes one of currency. A
survey that is one day definitive in a given subject area
may become quickly obsolete unless revised to reflect
changes in the area.

® Periodicals—Periodicals are issued by law
schools, bar associations, private publishers, or just
about anybody else who has something to say and the
money to pay for their publication. As you might guess,
the quality varies from the first-rate scholarship of the
best law school reviews to the hackwork of some special
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interest groups. In addition to the periodic indexes
issued for the individual publication, there are a number
of periodical indexes, most useful of which is the Index
to Legal Periodicals. The JAG Journal and Off the
Record are two periodicals of particular interest to Navy
practitioners. Other publications that should prove use-
ful are the Military Law Review (Army) and the Air
Force Law Review (formerly the United States Air
Force JAG Law Review).

FINDING CITED SOURCES

The use of citations in law serves as a means to
identify the reference materials used in the preparation
of legal writings. To standardize the system of citing
legal references, the Harvard Law Review Association
developed and published a comprehensive and standard
system of citations known as A Uniform System of
Citations (U.S.0.C.). The U.S.0.C., even though it does
not adequately provide citation procedures to be used
with military law, has been officially adopted for use
throughout the Navy. In an effort to supplement the
U.S.0.C. in those areas that are not adequately covered,
JAG has developed supplemental guidelines, which can
be found in JAGINST 5850.2, to be used with citing
military law.

Although the combined system may at times seem
needlessly complicated and arbitrary, it has the virtue
of identifying precisely to the reader the exact reference
intended by the drafter of legal material,

As an LN3 or LN2, you will seldom be required to
construct citations to be used in legal writings or to
conduct legal research, but you should be familiar with
the methods used in citing legal references so you will
be able to locate specific cases when you are asked to
do so and the only thing you have to work with is a
citation. To do this, you will need to know how to
translate a citation to locate the source wherein the
reference is to be found and the exact page or pages
where the reference is located in that source. The fol-
lowing discussion should be useful in helping you be-
come more familiar with the methods that are ordinarily
used in citing statutes, court decisions, and other refer-
ences. In addition to these discussions, specific infor-
mation and instructions concerning citations may be
found in the U.S.0.C. and in supplementary material
supplied by JAG.

Statutes

Federal statutes are ordinarily cited to the U.S.C. by
the title and section number, as well as the year the



statutes were published. For example, a citation refer-
ring to section 501 of Title 10 of the U.S.C. would read
10 U.S.C. §501501 (1970). When Statutes at Large are
cited, the volume and page number and date published
would be used in the citation; for example, 47 Stat. 1470
(1933). However, in practice, reference is almost al-
ways made to the U.S.C. You may have occasion to look
up a statute that has not yet been incorporated into
Statutes at Large or U.S.C. When this occurs, the statute
is referred to by the public law number assigned to it.
This number can be found in the slip law that is an
advance publication of the statute printed as a means of
disseminating this law before incorporating it into Stat-
utes at Large and the U.S.C.A citation using a public
law number will tell what session of Congress passed
the law, the number assigned to it, the section being
referred to, and the date the law was enacted. An exam-
ple of a citation using a public law number would read,
Pub.L.No. 89-320, § (Feb 11, 1965). This information
can also help you find a public law in Statutes at Large.
Citations of state statutes usually refer to the official
code for that particular state. In cases where a state
statute has not yet appeared in the official code for that
state or if that state has no official code, then the citation
usually refers to the preferred unofficial code. For
example, a citation referring to a particular statute
published in chapter 41 of the Massachusetts General
Laws would read as Mass. Gen. Laws ch. 41, § 95
(1932), which also tells you what section is being re-
ferred to and when the statue was published. State
statutes may also be cited referring to that particular
state’s published session laws, which are the state’s
equivalent to Statutes at Large.

Court Decisions

Court cases are cited by names (plaintiff v. defen-
dant) excerpted from what is called the style of the case.
The citation of a court case refers to both the official
(where there is one) and unofficial reporter, followed
by both the title of the court that made the decision and
the year in parentheses. The citation will show you the
volume and page number where the cited case may be
found. For example, a citation referring to a case de-
cided by the Supreme Court of Virginia would be shown
as Henderson v. Commonwealth, 215 Va 811, 213 S.E.
2d 782 (1975). The title of the court is not shown in
Henderson, supra, because citations to state court deci-
sions are presumed to be referring to the highest court
of that particular state unless some other court is named
in the citation. A citation to a case decided by the
District Court of Appeals in Florida, which has no
official reporter, would be shown as Lopez v. State, 372
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So. 2d 1136 (FL Ct. App 1979). Where a court decision
has not yet been published in an official or unofficial
report, the citation will refer to the slip opinion (an
opinion printed in advance of the publishing of the case
decision in an official and unofficial reporter) and will
cite the style of the case, docket number, the court of
record, and the date the case was decided. Normally,
citations of cases will provide you with the following
information: the name (style) of the case, the name of
the reporter and the volume the case can be found in,
the page number where the opinion begins, the court
that decided the case, and the year or date the decision
was made. For example, United States v. Mathew’s,
6 M.J. 357 (CMA 1979) refers to a case decided by
the U.S.C.M.A. in 1979 and can be found in volume 6
of the Military Justice Reporter on page 357. Additional
information concerning case citations and what they
mean can be found in the U.S.0.C., JAG Instruction
5850.2, and Price and Bitner’s Effective Legal
Research.

Other Sources

A citation for a treatise would refer to the volume
number (if more than one), the author, title, page, sec-
tion or paragraph number, edition (if more than one
have appeared), and the date the treatise was published.
For example, a treatise on the History of English Law
would be shown as 1 F. Pollock & F. Maitland. The
History of English Law 518 (2d ed. 1898). Citations of
legal writings contained in journals and periodicals that
are paginated consecutively throughout a volume refer
to that volume number, abbreviated title of the peri-
odical or journal, page number and year published, as
well as the title of the article and name of the author.
For example, a citation for an article appearing in the
Harvard Law Review would be shown as Chafee, Equi-
table Servitudes on Chattles, 41 Har. L. Rev. 945
(1928).

Legal encyclopedias are referred to in citations by
volume, abbreviated title of the encyclopedia, subject
title, section number, and date printed. For example, a
citation referring to contracts in American Jurispru-
dence 2d would appear as 12 Am. Jur. 2d Contracts §
15 (1965).

AUTOMATED RESEARCH SYSTEMS

As you progress in your career as an LN, you will
witness that even the legal field is going high tech,
Computers are here and the effects of their existence are
already being felt. Legal research is fast becoming part



of the technological age. Using a system of computer-
ized research can be costly to the user if the right system
is not chosen. Even though automated systems are
time-savers, a user must be aware of alternatives. The
following paragraphs provide you with a brief overview
of automated systems. Whether or not your command
uses an automated system depends on the attorneys and
budget limitations.

Federal Legal Information Through
Electronics

Federal Legal Information Through Electronics
(FLITE) is an automated legal research system estab-
lished by the Department of Defense and operated by
the Department of the Air Force for use by all federal
agencies. FLITE is the best bargain of all the existing
systems since its services are available at no cost to
judge advocates. FLITE uses computer technology to
help federal employees and military members obtain
more accurate and comprehensive legal research, sav-
ing time and effort. FLITE performs the following
services:

® (Creates and maintains full-text data bases of
legal information

Provides computer-assisted research to all fed-
eral agencies

Produces and distributes computer-generated re-
search tools such as indexes, digests, and cita-
tions

Provides advisory service to federal, state, and
local governments relating to automated legal
research systems

FLITE does not give legal opinions or supply legal
memorandums. Its role is to provide cases, decisions,
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statutes, regulations, and other legal references that are
relevant to the user’s problems.

Other Available Systems

In addition to FLITE, several other automated re-
search systems are available to the legal profession.
However, unlike FLITE, they do not fit into the realm
of a tight budget. Other available systems such as
WESTLAW, LEXIS, and JURIS require a significant
cash outlay for installation and continuing expenditures
for usage and equipment rental. As a senior LN, you
might be tasked with a budget input for your command
regarding the use of automated research systems. If so,
the cost factor may be the deterrent that prevents your
command from using services other than FLITE. How-
ever, FLITE research attorneys have access to WEST-
LAW, LEXIS, and JURIS as well as other existing
systems. Although automated research systems are the
coming event in the legal profession, it may be a while
before they are the primary research systems in the
Navy.

SUMMARY

As you can see, the maintenance of a law library is
an important part of your duties as an LN. Your famili-
arity with the maintenance and upkeep procedures of
the law library will help you as a future LN1 or LNC to
become more involved in the actual performance of
legal research and the preparation of legal writings.
Although attorneys are better trained to conduct effec-
tive legal research, senior LNs are increasingly being
tasked to aid those attorneys in this area. This chapter
has described how to carry out legal research by using
primary and secondary sources and by citing sources.
With a working knowledge of how to use finding tools,
you will become an effective paralegal conducting legal
research.



CHAPTER 3

COURT REPORTING

Court reporting is an old and honored profession.
It is an endeavor you may be proud of because it
serves a definite need. Wherever prominent people
speak, a reporter is close by recording their words for
dissemination to the public and for posterity.
Whenever a general court-martial (GCM) or a special
court-martial (SPCM) is sitting, a court reporter is
recording the proceedings of that court-martial. This
is done to preserve an account of what occurred on
that day. You paint a complete picture of the
proceeding by your finished product, the record of
trial. The reviewer, staff judge advocate (SJA),
convening authority (CA), the Navy and Marine
Corps Court of Military Review (NMCMR), and the
Court of Military Appeals (COMA) rely solely upon
your record of trial to arrive at their decisions. Our
motto as reporters is The Record Never Forgets.

Probably the most important duty you perform as
an LN is to serve as a court reporter. As a court
reporter, you must record and transcribe various types
of proceedings and then place the transcription of
these proceedings into the proper format. The most
common types of proceedings you will record and
transcribe include courts-martial, Article 32 pretrial
investigations, courts of inquiry, Manual of the Judge
Advocate General (JAGMAN) investigations as
directed, and depositions. In this chapter you will
become familiar with the general qualifications,
duties, and functions of the court reporter. You also
will become familiar with the different methods used
in court reporting, administrative requirements, and
standardized transcribing techniques. In addition
you will examine these basic functions and duties
along with some helpful hints and suggestions that
will assist you as you perform your duties as a court
reporter.

FUNCTIONS OF THE COURT
REPORTER

The primary function of a court reporter is to
record all proceedings verbatim (word for word) and
then transcribe what has been recorded into the proper
format for that particular proceeding. The court
reporter is also responsible for performing several
related administrative functions before, during, and

after each proceeding. Many times these additional
functions will include such duties as scheduling and
preparing the courtroom, preparing requests for
witnesses, preparing and distributing posttrial
documents, and preparing confinement orders. Some
of these duties are addressed in this chapter and the

remainder are addressed i Pretrial Matters.

Before looking at the general duties of the court
reporter, let’s take a brief look at the issue of
appointment and detailing of court reporters.

APPOINTMENT AND DETAILING OF
REPORTERS

Article 28, Uniform Code of Military Justice
(UCMJ), provides, in part, that “Under such
regulations as the Secretary concerned may prescribe,
the CA of a court-martial, military commission, or
court of inquiry will detail or employ qualified
reporters, who shall record the proceedings of and
testimony taken before that court or commission.”

The Rules for Courts-Martial (R.C.M.)
405(d)(3)(B), Manual for Courts-Martial (MCM),
1984, provides, in part, that “The commander who
directed the pretrial investigation may also, as a
matter of discretion, detail or request an appropriate
authority to detail a reporter.”

R.C.M. 501(c) provides, in part, that “Reporters
may be detailed or employed as appropriate but need
not be detailed by the CA personally.” The CA may
direct that a reporter not be used in an SPCM.
Regulations of the Secretary concerned may also
require or restrict the use of reporters in SPCMs.

A bad-conduct discharge (BCD) may not be
adjudged by an SPCM unless a verbatim record of the
proceedings and testimony was made.

Reporters are not detailed to an SPCM to take a
verbatim record unless the SPCM is convenwd by
(1) an officer exercising general court-martial
jurisdiction (OEGCMJ) or (2) a GCM CA who is
granted the authorization. Reporters are not detailed
to summary courts-martial (SCM).



Normally the commanding officer (CO) of the
naval legal service office (NLSO) directs the
employment of reporters.

R.C.M. 502(e), MCM, 1984, refers to the qualifi-
cations of reporters and provides, in part, that “The
qualifications of reporters may be prescribed by the
Secretary concerned. No person shall act as reporter
in any case in which that person is, or has been, in the
same case (1) the accuser, (2) a witness, (3) an inves-
tigating officer, (4) counsel for any party, or (5) a
member of the court-martial or of any earlier
court-martial of which the trial is a rehearing, new, or
other trial.”

OATHS

R.C.M. 807(b) provides that “The reporters shall
take an oath to perform their duties faithfully.” The
JAGMAN lists the required verbiage of the oath:

Oath for reporters: The trial counsel (TC) will
administer the following oath to every reporter of
a court-martial who has not been previously
sworn:

Do you (swear) (affirm) that you will faithfully
perform the duties of reporter to this court-martial
(so help you God)?”

The TC administers the oath to the reporter at the
court-martial. At the discretion of the CO of the
NLSO to which the reporter is assigned or employed,
reporters may execute a written oath to perform their
duties faithfully in all cases to which they are detailed
or employed before an officer qualified to administer
oaths.

When a reporter who has been sworn is used by,
reassigned to, or employed by a different GCM CA, a
copy of the oath is given to the CO of the NLSO of the
new CA. The CO of the NLSO authorizing the
administration of a written oath maintains a copy of
the oath so it may readily be determined that the
reporter has been previously sworn. When reporters
are not sworn in court because they have previously
been sworn, this fact is noted in the transcript or the
record of trial.

When calling the court-martial to order for the
first time in a case, the military judge makes sure the
name and rank of the detailed court reporter are
announced. After all personnel of the court have been
accounted for, the TC announces whether the reporter,
if one is present, has been previously sworn. If not
sworn, the reporter is then sworn. If a reporter is ever
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replaced during the trial, this fact must be noted in the
record.

VERBATIM REPORTING

You, as the court reporter, are responsible for
recording all proceedings verbatim. Actually, the
term verbatim reporting may be misleading. There
will, of course, be instances where you will know
beforehand that a verbatim transcript of the
proceedings will not be required, as in an SPCM
where a punitive discharge is not authorized. Good
reporting techniques, however, dictate that you should
record all proceedings verbatim. There is always the
chance that the CA may desire a verbatim transcript
even though such a transcript would not otherwise be
required. Obviously, you cannot prepare a verbatim
transcript unless you have previously recorded the
proceedings word for word. Also, there are certain
portions of a summarized record that must be
transcribed verbatim.

GENERAL DUTIES OF THE COURT
REPORTER

The most important thing you should always keep
in mind when you are detailed as a reporter for any
military court or commission is that it is your job to

et it all down.

If a question is raised whether any particular
matter is included in the terms proceedings of and
testimony taken, the military judge determines the
question according to applicable law and regulations.
It is the duty of the reporter to include in the record
everything that is said or takes place in open sessions
and in hearings out of the presence of the court
members. The reporter does not omit any portion of
these proceedings from the record.

Before Trial

Before trial you may be directed to perform other
administrative duties that could include typing and
preparing the following documents:

® Article 32 investigations
® Oral depositions

® Investigating officer’s report

Advice of the SJA

Pretrial agreements



Stipulations

® Charges and specifications

® Fliers

® Findings and sentence work sheets

® Proposed instruction to the members

Make sure copies of the appropriate court-martial
convening order and any amendments are before each
member of the court, military judge, TC, defense
counsel (DC), and the accused. In addition, if the
case was originally referred to one convening order
and then re-referred to another, you must furnish the
original order to the military judge. You also will
provide a copy of the charges and specifications,
questions forms, and sufficient paper and pencils to
all parties to the trial.

You must make sure your recording equipment is in
proper working condition and the other tools of good
reporting are available; for example, extra pencils, extra
prenumbered tapes, chalk, blackboard, erasers, tags for
real evidence, and a reporter’s work sheet.

Some of these pretrial administrative duties are
addressed in this chapter and some are addressed later

in[chapter 6]
During Trial

There are many duties of the court reporter during
the actual proceedings. Of course, the most important
duty is the actual verbatim recording of all proceedings.
This also includes all actions of the witnesses, accused,
counsel, and any other parties to the trial.

You may be required to remain in the courtroom
during short recesses when the TC is unable to be
present. You also will be tasked with securing the
courtroom during meal recesses, overnight recesses,
and any other period that necessitates the absence of
the TC or yourself for extended periods. Make sure
any evidence admitted during the trial is secured
during such recesses or adjournments.

You are authorized, through the military judge, to
stop the proceedings for various reasons. Keep these
interruptions to a minimum. Some of the allowable
reasons for stopping proceedings include the
following:

® You did not hear the testimony of the witness.

® You did not hear something said by any other
party to the trial.
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® Time is required to change tapes.
® Time is required to mark exhibits.

® Anything else that requires your attention to
make an accurate verbatim transcript.

After Trial

After the trial is complete, you are responsible for
retrieving all exhibits that were admitted in evidence
(and those offered but not admitted) from the TC and
DC, and any extra copies of these exhibits that are
available. If charts, blackboards, or real evidence
were introduced, you need to make the necessary
arrangements to have these photographed
immediately after the trial or, if time permits, during
recesses or adjournments, as directed by the TC.

While the military judge or members see the
physical evidence, the NMCMR, which has
fact-finding power, must often rely on photographs or
descriptions. The T'C has the responsibility of making
sure the substituted photographs or descriptions
adequately depict the exhibit. While the use of a
self-developing photograph is convenient, the
resulting photograph is often virtually useless to the
appellate courts. Do not overlook the use of local
photographic offices to help in preparing adequate
photographic representations of the trial exhibits.

After the proceedings you are responsible for
cleaning up the courtroom for the next trial and
preparing the report of result of trial and a
confinement order, if necessary, for the TC.

Last but certainly not least, you may be
responsible for the preparation of the record of trial in
that court. Each NLSO conducts business differently.
If you are assigned to the court reporting and
transcription shop, you may be required, at times, to
transcribe your own courts. However, cases may also
be turned in to the supervisor who then assigns them
to the next available transcriptionist for preparation.
It is, therefore, very important to remember that you
may not be the one assigned to transcribe the court
you are recording, so do the best job possible.

Loss of Recordings

The military judge may, before authentication of
the record, hold a posttrial session to repeat
proceedings in which a verbatim transcript cannot be
prepared because of loss of recordings.



Retention of Trial Notes

For cases in which a summarized record of trial is
authorized, retain the notes or recordings of the
original proceedings until the record is authenticated.

For cases in which a verbatim transcription is
required, retain the verbatim notes or recordings of
the original proceedings until completion of final
action or appellate review, whichever is later.

The verbatim notes or recordings may be kept by
the TC, an assistant, a court reporter, or the supervisor
of the court reporting and transcription shop.

COURT REPORTING METHODS AND
EQUIPMENT

You may use various types of equipment and
methods to record and transcribe proceedings. The
type of equipment and method used will depend
largely upon the availability of equipment and the
method you have been trained to use. Proceedings
may be recorded using longhand, shorthand, or by
using either mechanical or electronic equipment. As a
practical matter, however, recording proceedings
using longhand would be unduly slow and
cumbersome and should not be used except as a last
resort when none of the other more effective methods
and means of recording are available. To help you
understand more fully these methods, a brief
discussion of each is provided as follows.

SHORTHAND

Shorthand is a more efficient method of recording
than longhand because it uses abbreviations, symbols,
and characters in the place of letters, words, and
phrases in recording what is being dictated. The only
equipment needed for this method is pencils and
paper.

MULTICHANNEL TAPE RECORDER

The use of a multichannel tape recorder can
guarantee that everything said during a particular
proceeding is recorded. The major drawback of this
method is that the individuals speaking may not be
readily identified when the recording is transcribed
and gestures and other nonverbal actions are not
recorded at all. The use of a multichannel tape
recording system has been found to be useful as a
primary system with the incorporation of the reporter

3-4

notes to add in the missing elements of speaker
identification and nonverbal responses and gestures.

REPORTER’S LOG

During the proceedings of an SPCM or a GCM,
the reporter is responsible not only for recording
verbatim the proceedings of the court but also for
noting in the record such items as the stages of
examination; time of opening, recessing, closing, and
adjournment of the court; and the marking of exhibits.

The reporter’s log,[Figure 3-1, can be a great aid to
you both during and after the court. Use this log in
any court-martial you record. The log has a place to
fill in all the pertinent data that you will need to help
in the transcription of the record of trial.

GENERAL RECORDING
INFORMATION AND REPORTING TIPS

In the following paragraphs, you will find some
tips to help you produce records of trial that will be
consistent and uniform in format. General information
on such items as margins, page numbering, abbrevia-
tions, grammar, and punctuation is included. Taking a
few minutes now to familiarize yourself with these
basic rules will save you much time in the future and
also enable you to turn out a funished product ready
for immediate review. The following information
relates primarily to SPCMs and GCMs. We will
discuss the preparation of SCM records later in this
chapter.

MARGINS

The left margin of th record of trial should be
1 inch (10 picas or 12 elite spaces). The right margin
should be set 1/2 inch from the side of the page
(5 picas or 6 elite spaces.) The top margin on all
pages should be 2 1/2 inches (15 lines) to allow room
for binding with ACCO fasteners. The bottom margin
on all pages should end as close to 1 inch (but not
more than 2 inches) from the bottom of the page as
possible. If the typed text ends more than 2 inches
from the bottom of the page, as when it has been
necessary to insert an additional partial page of
testimony, you must draw a diagonal line from the left
margin, starting immediately under the last line of
typing to the right margin 1/2 inch from the bottom of
the page. The reason for this action is to make the
reviewing authorities aware that nothing has been
inadvertently omitted from the record.



REPORTER'’S LOG

SPECIAL: GENERAL: ACCUSED:
REPORTER: M1J:
TC: DC: IMC:
CIV COUNSEL: CONV ORD & MODS:
CONVENING AUTHORITY:
DATE(S) OF TRIAL: PLACE OF TRIAL
NOTE TIME NOTE TIME NOTE TIME NOTE TIME
PLEAS
FINDINGS
SENTENCE
PROSECUTION WITNESSES DEFENSE WITNESSES COURT WITNESSES
1.
2.
3.
4,
5.
PROSECUTION EXHIBITS DEFENSE EXHIBITS APPELLATE EXHIBITS
l. A. I.
2 B. I1.
3. C. I11.
4. D. IV.
5 E. V.

Figure 3-1.—Reporter’s log
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REPORTER’S LOG (Continuation Sheet)

TAPE # ACCUSED:

COUNTER # NOTE

Figure 3-1.—Reporter's log—Continued.
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Indent two spaces from the left margin for each
prefix; for example, TC, DC, PRES, ACCUSED,
WITNESS, Q, and A. The second and subsequent
lines should be typed flush with the left margin.
Examples are as follows:

TC: I object to the last question of the defense on
the grounds that it calls for an opinion on the part of
the witness.

Q. Could you please relate, to the members of the
court, the circumstances surrounding the burglary on
the evening in question?

NUMBERING PAGES

Number pages in the center of the page 1/2 inch
(three lines) from the bottom of the page. If, during
the course of transcribing the record, you accidentally
skip a page number or duplicate a page number,
correct the error as follows:

SKIPPED PAGE NUMBER—for example,
numbers jump from 18 to 20, but nothing has
been omitted from the transcript.

18
There is no page 19
Next page 20

NUMBER DUPLICATED OR EXTRA PAGE
TO BE INSERTED—use the precceding page

number plus an “a” as in “19a.” At the bottom of

the preceding page, type:

19

Next page is 19a
On the inserted page, type:

19a

Next page 20

ABBREVIATIONS

Unless a word or acronym is actually spoken as
an abbreviation; for example, BM1, USS, or U.S.
Navy, only the following abbreviations are
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authorized. Keep in mind that you use the first four of
these abbreviations only as prefixes to statements and
they are not authorized for use in the text or when
transcribing gestures or motions. The last five may he
used in the text of the record:

TC: Trial counsel

DC: Defense counsel
PRES: President

MJ: Military judge
Mr. Mister

Mrs. Mistress

U.S. United States
USS United States Ship
Dr. Doctor

GRAMMAR AND PUNCTUATION IN
TRANSCRIPTION

You have previously studied general punctuation
in[chapter 1| Certain rules are covered here because
you have a greater need to be familiar with them in
legal work than in typing correspondence.

Use the apostrophe (°) to form contractions; to
form possessives of nouns (but not of pronouns); as a
single quotation mark; to express feet and minutes;
and to form the exclamation mark (unless your
typewriter or computer keyboard has an exclamation
mark on its keyboard). You form the plurals of letters
and of numbers by adding ’s. Within a word the
apostrophe is written without spaces. Examples: It’s
not true that a company reported its change of policy.
Boys’ and girls’ camps are advertised in this month’s
issue. Appellate is spelled with two L’s.

Two spaces must follow a question mark (?) that
appears at the end of a sentence. However, in the rare
instances that the question mark appears within a
sentence, leave only one space after the question
mark. Examples: Q. Can he do it? or anyone? Q.
What was the percentage of interest you paid?

Do not leave spaces between brackets [ Jand the
matter enclosed. In the event the matter appearing in



brackets appears in the middle of a sentence, leave
one space before the opening bracket and one space
after the closing bracket. Example: Q. What did you
see? A. About this far [gesturing] from the hammer,
on the upper side of. . .

Place the period and the comma inside the closing
quotation marks (”) except in congressional and
certain other classes of work showing amendments,
and in court work with quoted language. Punctuation
marks are printed after the quotation marks when not
a part of the quoted matter, Examples: Insert the
words “growth”, “production”, and “manufacture”.
This court finds you Guilty, except the word “steal”,
substituting therefor . . .

Place the semicolon (;) and the colon (:) outside
the closing quotation marks. The question mark and
the exclamation mark must be placed outside the
closing quotation marks if the marks punctuate the
entire sentence. Place them inside the closing
quotation marks if they punctuate the quoted material
only. Examples: As I was saying, “Seeing is
believing.” Did you see the sign, “Off Limits”? He
asked me, “What is the punishment for shooting a
man with a pistol’”” All he said was, “What an awful

mess!”

Use the single quotation mark () when a
quotation is enclosed within a quotation. Example:
He answered, “I am not willing positively to say,
‘Seaman Jones is the guilty one.”

The rules on end spacing are as follows: Two
spaces must follow all end punctuation marks, and
two spaces must follow the colon.

When writing whole numbers, the numbers one
through nine must be spelled out except when used in
conjunction with other numbers in a series (example,
1, 2, 12, 25, and 50); as a measurement (example,
1 inch); time (example, 3 p.m.); decimals (example,
1.25); age (example, 6 years old); or as a percentage
(example, 2%).

At the beginning of a sentence, numbers must
be spelled out (example, Five years ago), except in
questions and answers (Q. and A.) when time,
money, percentage, serial numbers, and so on, are
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concerned. In such cases use the numerals. Show
dates as they are spoken in court (example, 1 June
1993 or 1st of June 1993). Always use numerals
where monetary values are concerned and the
money is a specific amount. If the amount is
referred to in a general way, use words instead of
figures. Examples: Q. How much money was in
the bag? A. About a million dollars. Q. Exactly
how much? A. $1,055,000.00.

When writing fractions and whole numbers,
transcribe the fraction by separating the figures with a
1/4, 1/2, 1/3, 5/8, 7/8, and 3 3/4.
Do not use the fractions that appear on the keyboard.

slant (/); examples:

The reason for this is your fractions will be typed
consistently throughout the record, since most
keyboards have only the 1/4 and 1/2 fractions. An
exception to this rule would be when the military
judge or president of the court gives instructions,
closes to vote on the findings and sentence, and states
“three-fourths (or two-thirds) of the members present
at the time the vote was taken concurring . . .” Type
these fractions using words.

IDENTIFICATION OF SPEAKERS

Identify the side or person conducting an
examination by using one of the following standard
stock entries (SSEs):

Questions by the prosection:
Questions by the defense:
Questions by the military judge:
Questions by the president:

Questions by a court member (LT DOE):

Identify individual questions posed by the
questioner by a Q. Identify answers by the witness in
response to questions posed by a questioner having
control of the stage of examination by an A. Identify
answers by the witness in response to questions asked
by anyone else by WITNESS.

Use these prefixes to identify speakers:



COURT-MARTIAL PARTICIPANT

Military Judge

President (speaking as presiding officer)
Court Member

Trial Counsel

Assistant Trial Counsel

Defense Counsel

Assistant Defense Counsel

Individual Military Counsel

Individual Civilian Counsel

Witness (when speaking but not answering a question
on examination)

Accused (when speaking but not answering a question
on examination as a witness on his or her own behalf)

ORAL (SPOKEN) TYPED
JUDGE MdJ:
PREZ PRES:
MEMBER LT DOE MBR (LT DOE):
PROS TC:
ATC ATC:
DEF DC:
ADC ADC:
MC IMC:
ICC ICC:
WITNESS WIT
ACCUSED ACC:

SLIPS OF THE TONGUE, FALSE STARTS

You must record the testimony of witnesses and
the remarks of court personnel and transcribe
verbatim all slips of the tongue, false starts,
interruptions, and pauses. When the person speaking
interrupts himself or herself or pauses, use two
hyphens to show this interruption; example:

Q. What did he tell you?
A.  Well, I- -I'm not really certain.

When the person speaking is interrupted by another,
use four hyphens to show this type of interruption;
example:

Q. What did the commander tell you?
A.  He told me that— — — -
DC: I object. What the commander said is hearsay.

REPORTER’'S REMARKS

Paragraph 49b of the MCM, in discussing the
duties of the reporter, states in part, “It is the duty of
the reporter to include in the record everything that is
said or takes place in open sessions, hearings out of
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the presence of the court members, and the reporter
will omit no portion of these proceedings from the
record.” (Emphasis supplied.)

You must record such acts as a witness pointing to
the accused when identifying the accused, or any
other motion or movement of personnel in the
courtroom (other than spectators). Reporting these
reporter’s remarks is called ad libbing. Enclose your
remark in brackets, except SSEs, to show that it is a
reporter’s remark or an ad lib.

Report the swearing, opening, closing, recessing,
adjourning of the court, or the calling and excusing of
witnesses with SSEs. Notations by the reporter that
are required to be enclosed in brackets should
commence, if possible, on the same line or on the next
immediate line; for example: A. [Pointing in the
direction of the accused.] That’s him over there.

Insert other reporter notations, where brackets are
not required, two lines below the preceding line and
indent them two spaces from the left margin;
example:

Lieutenant (junior grade) Hatch, the challenged
member, withdrew from the courtroom.



STANDARD STOCK ENTRIES

We have mentioned earlier the SSEs and their use
for routine required items of information. The types
of information covered by such entries are discussed
as follows with examples.

Opening and Closing of the Court

The reporter is responsible for noting the time the
court opens, recesses, closes, and adjourns. Note that
the record must show the time (expressed in hours and
minutes) and the date of each opening, closing,
recess, and adjournment of the court. After the court
closes, it thereafter opens. After the court recesses of
adjourns, it thereafter is called to order. Use the
following SSEs for these purposes:

The court closed at 0915 hours, 15 November 1994.
The court opened at 0930 hours, 15 November 1994.

The court recessed at 0915 hours, 15 November
1994,

The court was called to order at 0930 hours, 15
November 1994.

The court adjourned at 0915 hours, 15 November
1994,

The court was called to order at 0930 hours, 15
November 1994.

Calling Witnesses

The record must show that a witness was called or
recalled by the prosecution, the defense, or the court.
You must record the witness’ name and, if a military
person, rank or grade and armed force; examples:

Aviation Storekeeper Third Class John A. Doe,
U.S. Navy, was called as a witness for the prosecu-
tion, was sworn, and testified as follows:

Yeoman Second Class Mary N. Christmas, U.S. Navy,
was called as a witness for the defense, was sworn,
and testified as follows:

Airman John A. Doe, U.S. Navy, was recalled as a
witness for the court, was reminded that he was still
under oath, and testified as follows:

Stages of Examination

The reporter records and transcribes the proper
stage of examination during the proceedings. The
stages of examination usually take place in the
following order: direct examination, cross-examination,
redirect examination, recross-examination, and exam-
ination by the court.

When transcribing the record, type the stage of
examination in capital letters and centered on the
page, two lines below the SSE calling the witness or
after the previous stage of examination. The following
example shows where and how the stage of
examination and the identity of the examiner should
appear in the record:

DIRECT EXAMINATION

Questions by the Prosecution:

Q. State your full name, last, first, and middle, for the record.

A. John Adam Doe.

A brief method for recording the stages of examination, the party conducting
the examination, and the first question the party will ask is shown in[figure 3-Z]
Note that a witness called for the defense is initially examined by the
prosecution. This examination is normally limited to establishing the identity of
the witness and whether the witness knows the accused in the case. The defense

then conducts the actual direct examination of its witness.

The prosecution

would conduct a cross-examination of a defense witness. Use the brief method
shown in|figure 3-2|for recording the previous information.



PROSECTION WITNESS

DIRECT - PROS - Q

RECROSS - DEF - Q
COURT EXAM -

DEFENSE WITNESS

DIRECT - PROS - Q
DEF - Q

ral s Yol nnMNo m
CRGSS -PROS - Q

REDIRECT - DEF - Q

COURT WITNESS

DIRECT - PROS - Q
(JUDGE)(PREZ) - Q

or

CROSS - DEF-Q

RECROSS - PROS - Q
) (PREZ) - Q

COURT EXAM -

(ITINGCGRY(PREZY_. N

\JUUUI—A/ \l l\l_zLdl \‘

Figure 3-2.-Abbreviations used in recording stages of examination.

MARKING EXHIBITS

Another one of your duties during the proceeding will be to mark the exhibits
received in evidence. You must mark prosecution exhibits in the following
manner:

Prosecution Exhibit 1 for identification (insert consecutive Arabic numerals
for each succeeding exhibit admitted).

Mark exhibits for the defense as follows:

Defense Exhibit A for identification (insert consecutive capital letters; for
example, A, B, and C for each succeeding exhibit admitted). Transcribe defense
exhibits in the record in the same manner as prosecution exhibits, except letter
them instead of numbering them.

Mark appellate exhibits with Roman numerals; for example Appellate
Exhibit I, Appellate Exhibit II.

After an exhibit is admitted in evidence, it is your responsibility to delete the
words for identification. You will do this when directed by the military judge or
president during the proceedings. If copies or a true description is submitted for
original evidence received during the trial, the authenticity of the copies or
description must be attested to. This is usually done by the TC. Here are a few
examples:

A true copy. A true description. A true photograph.
Attest: Attest: Attest:
J. A. DOE J. A. DOE J. A. DOE

LT, JAGC, USNR
Trial Counsel

LT, JAGC, USNR
Trial Counsel

LT, JAGC, USNR
Trial Counsel
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You must identify real evidence in the same manner as documentary exhibits;
however, you will place identifying markings on a tag and attach them to the
exhibit.

SAMPLE PLEAS AND FINDINGS

The manner in which you will transcribe the accused’s pleas and the findings
of the court in the record is shown as follows. Remember, these are only
samples. You must record and transcribe the pleas and findings verbatim exactly
as stated by the defense or accused or as announced by the presiding officer:

Pleas

Sample pleas of not guilty-one Charge, one Specification:

To the Specification and the Charge: Not guilty.
or

To the Specification of the Charge: Not guilty.

To the Charge: Not guilty.

Many Specifications and Charges; but plea to all consistent:

To all Specifications and Charges: Not guilty.

One Charge and two Specifications:

To Specification 1 of the Charge: Guilty.
To Specification 2 of the Charge: Not guilty.
To the Charge: Guilty.

Two Charges—one with one Specification and one with two Specifications:

To the Specification of Charge I: Not guilty.
To Charge I: Not guilty.
To Specification 1 of Charge II: Guilty.
To Specification 2 of Charge II: Not guilty.
To Charge II: Guilty.

Guilty with exceptions and substitutions-(Charged with larceny but pleading
to the Lesser Included Offense (LIO) - wrongful appropriation):

To the Specification: Guilty, except the word “steal”,
substituting therefor the words
“wrongful appropriate”; to the
excepted words, Not guilty, to
the substituted words, Guilty.
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To the Charge: Guilty.

Sometimes the defense may plead:

To all Charges and Specifications: Not guilty (or guilty).

Findings

Sample finding of guilty—one Charge and one Specification

Of the Specification of the Charge: Guilty.

Of the Charge: Guilty.
or

Of the Specification and the Charge: Guilty.

Sample finding of guilty—one Charge and two Specifications:

Of Specification 1 of the Charge: Not guilty.
Of Specification 2 of the Charge: Guilty.
Of the Charge: Guilty.

Sample finding two Charges—one guilty and one not guilty, one Specification
under each Charge:

Of the Specification of Charge I: Guilty.
Of Charge I: Guilty
Of the Specification of Charge II: Not guilty.
Of Charge II: Not guilty.

Sample finding in case of two Charges—two Specifications under each Charge,

with the second Specification under each Charge found not guilty:

Of Specification 1 of Charge I: Guilty.
Of Specification 2 of Charge I: Not guilty.
Of Charge I: Guilty.
Of Specification 1 of Charge II: Guilty.
Of Specification 2 of Charge II: Not guilty.
Of Charge II Guilty.
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Sample finding in case of one Charge with one Specification thereunder, of
which the court found the accused guilty with exceptions and substitutions:

Of the Specification of the Charge: Guilty, except the words “in the
nighttime burglariously break
and enter” and “with intent to
commit larceny therein”,
substituting therefor the words
“unlawfully enter” and “with
intent to commit a criminal
offense, to wit: Willful damage
military property therein”; of
the excepted words, Not guilty,
of the substituted words, Guilty.

Of the Charge: Not guilty, but guilty of a
violation of Article 130.

Sample finding where there are several Charges and Specifications thereunder
and the finding of the court is guilty to all the Charges and Specifications:

Of all Specifications and Charges: Guilty.

If three charges and specifications were deliberated upon by the court, and
the finding of the court was guilty as to the first and third charges with their
specifications, but not guilty to the second charge and its specification, the
following is the manner in which the findings should be recorded:

Of Charges I and IIT and the
Specifications thereunder: Guilty.

Of Charge II and the
Specification thereunder: Not guilty.

If five charges were referred to trial and a motion for a finding of not guilty
was sustained as to Charge II, the CA withdraws Charge IV after arraignment, the
accused pleads guilty to Charge I and the court found the accused guilty of
Charge III and its specification, but not guilty of Charge V and the specification
thereunder, the findings would be set out as follows:

Of Charges I and III and the
Specifications thereunder: Guilty.

Of Charge V and the
Specifications thereunder: Not guilty.

No mention should be made in the findings as to withdrawn charges or charges
upon which a determination of not guilty has previously been made by the court.

In an appropriate case, where the accused is found not guilty of all charges
and specifications, or of the charge and specification, amounting to an acquittal,
the findings need not be indented or blocked, but should instead appear as one
continuous statement by the president as shown in the following example:

PRES: Doe, it is my duty as presidentof this court to advise you that the court
in closed session and upon secret written ballot has found you not guilty of (the)
(all) Specification and Charge(s).
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RECORDS OF TRIAL AND CONTENTS
GENERAL AND SPECIAL
COURTS-MARTIAL

The final format of the record of trial is dictated
by the MCM and supplemental regulation issued by
the SECNAV(JAG). Making sure the record is
correct and complete is one of your greatest
responsibilities as a court reporter.

TYPES

There are two types of trial records. These are
verbatim and summarized records. Verbatim records
are required in all GCM cases when any part of the
sentence adjudged exceeds 6 months of confinement
or other punishments that may be adjudged by an
SPCM, or a BCD has been adjudged. A verbatim
record is also required in SPCMs where a BCD has
been adjudged. Summarized records may be used
only in an SPCM that does not adjudge a BCD.

COPIES AND DISTRIBUTION

In GCMs and SPCMs that require a verbatim
transcript, prepare an original and four copies of the
record of trial and send them to the CA. In all other
GCMs and SPCMs, prepare an original and one copy
of the record of trial and send them to the CA. In a
joint or common trial you will need to prepare an
additional copy of the record for each accused. The
convening or higher authority may direct that
additional copies of the record of trial of any GCM or
SPCM be prepared. You should check the policy
before sending the record of trial to make sure the
correct number of copies is provided. You also must
prepare a copy of the record for delivery to each
accused after it is authenticated.

SECURITY CLASSIFICATION

If the record of trial contains matter that is
classified according to Department of the Navy
Information and Personnel Security Program
Regulation, OPNAVINST 5510.1H, the TC must
make sure a proper security classification is assigned
to the record of trial and on each page that classified
material appears. Do not include classified matter in
a record of trial whenever it can be avoided.

Before delivery of a copy of a classified record to
the accused, send it to the CA who will remove all
classified matter from it. The CA prepares a
certificate showing the page(s) removed or partially
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deleted and the exhibits removed. The cleansed copy
of the record with the original certificate is then
delivered to the accused. Attach a copy of the
certificate and a statement signed by the accused
acknowledging receipt of the cleansed copy of the
record to the original record of trial.

GENERAL CONTENT AND
ARRANGEMENT

When you send a record of trial to the Judge
Advocate General (JAG) or send it out for a judge
advocate’s review under Article 64(a), UCMJ,
arrange the record and bind all the allied papers in the
following order:

1. Front cover and inside front cover
(chronology sheet) of DD Form 490.

2. Posttrial checklists 1, 2, or 3 and 4, 5, and 6.

3. Judge advocate’s review pursuant to Article
64(a) if any.

4. Request of the accused for appellate defense
counsel, or waiver or withdrawal of appellate rights, if
applicable.

5. Briefs of counsel submitted after trial, if any.

6. Court-Martial Data Sheet, DD Form 494.

7. Court-martial orders promulgating the result
of trial as to each accused (ten copies verbatim and
four copies summarized).

8. When required, signed recommendation of
the SJA or the legal officer, in duplicate, together with
all clemency papers, including clemency recom-
mendations by the court members.

9. Matters submitted by the accused pursuant to
R.C.M. 1105.

10. Charge Sheet, DD Form 458 (unless included
at the point of arraignment in the record).

11. Congressional inquiries and replies, if any.

12. Investigating Officer’s Report, DD Form 457,
pursuant to Article 32, UCMJ, if such investigation
was conducted, followed by any other papers that
accompanied the charges when referred for trial,
unless included in the record of trial proper.

13. Advice of the SJA or the legal officer, when
prepared pursuant to Article 34, UCMJ.



14. Requests by counsel and action taken by the
CA; for example, requests about delay, witnesses, and
depositions.

15. Records of former trials.
16. Record of trial proper in the following order:
a. Errata sheet, if any.

b. Index sheet with the reverse side showing
receipt by the accused or the DC for a copy of the
record or a certificate in lieu of receipt.

c. Record of proceedings in court, including
Article 39(a) sessions, if any.

d. Authentication sheet, followed by
certificate of correction, if any.

c. Action of the CA and, if appropriate,
action of the OEGCMJ.

f. Exhibits admitted in evidence. Order is
prosecution and defense.

g. Exhibits not received in evidence. You
must note the page of the record of trial where each
exhibit was offered and rejected on the front bottom
of each exhibit as shown:

Offered Page /Not Admitted Page

h. Appellate exhibits. These can include
proposed instructions, written offers of proof or
preliminary evidence (real or documentary), and
briefs of counsel submitted at trial.

i. Back cover sheet.

The TC is ultimately responsible for arranging the
record as indicated, except that items 7, 8, and 16e are
inserted by the convening or reviewing authority, as
appropriate, and items 11 and 15 are inserted by either
the TC or the convening or reviewing authority,
whichever has custody of them.

AUTHENTICATION OF THE RECORD

A record is authenticated by the signature of a
person specified who declares that the record
accurately reports the proceedings. No person may be
required to authenticate a record of trial if he or she is
not satisfied that it accurately reports the proceedings.

In SPCMs where a BCD has been adjudged and in
all GCMs the military judge present at the end of the
proceedings authenticates the record of trial, or that
portion over which the military judge presided. If
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more than one military judge presided over the
proceedings, each military judge authenticates the
record of proceedings over which that military judge
presided.

If the military judge cannot authenticate the
record of trial because of his or her death, disability,
or absence, the TC present at the end of the
proceedings authenticates the record of trial. If the
TC cannot authenticate the record of trial because of
his or her death, disability, or absence, a member
authenticates the record of trial. In a court-martial
composed of a military judge alone, or as to sessions
without members, the court reporter authenticates the
record of trial when this duty would fall upon a
member. A person authorized to authenticate a record
may authenticate the record only as to those
proceedings at which that person was present. In an
SCM the SCM officer authenticates the record of
trial.

CORRECTION OF THE RECORD

In GCMs and SPCMs the TC examines the record
of trial before authentication and causes those
changes to be made that are necessary to report the
proceedings accurately. The TC cannot change the
record after authentication.

The TC may personally correct and initial the
necessary changes. If major changes are necessary,
the TC will direct the reporter to rewrite the entire
record of trial or the portion of the record that is
defective.

The TC must make sure the reporter makes a true,
complete, and accurate record of the proceedings so
the record will meet the applicable requirements.

After you send the record to the CA, the record
may be corrected only by a certificate of correction or
proceedings in revision. These two procedures are

discussed later in this chapter.

SERVICE OF THE RECORD OF TRIAL

In each GCM and SPCM you must serve a copy
of the record of trial on the accused as soon as the
record of trial is authenticated.



Attach the accused’s receipt for the copy of the
record of trial to the original record of trial. If it is
impractical to secure a receipt from the accused
before you send the original record of trial to the CA,
prepare a certificate indicating that a copy of the
record of trial has been transmitted to the accused.
Include on this certificate the means of transmission
and the address. This certificate must be attached to
the original record of trial. Once the accused’s receipt
is received at the NLSO, send it to the CA as soon as
possible.

If it is impractical to serve the record of trial on
the accused because of (1) the transfer of the accused
to a distant place, (2) the unauthorized absence of the
accused, (3) military exigency, or (4) if the accused so
requests on the record at the court-martial or in
writing, send the accused’s copy of the record to the
accused’s DC, if any. The TC will attach a statement
to the record explaining why the accused was not
served personally. If the accused has no counsel and
if the accused is absent without authority, the TC
prepares an explanation for the failure to serve the
record. Send the explanation and the accused’s copy
of the record along with the original record to the CA.
The accused is provided with a copy of the record as
soon as possible after its return.

DISTRIBUTION OF RECORDS OF TRIAL

Send the original and all copies of the record of
trial, except for the accused’s copy to the CA. Retain
one copy in the court reporting shop.

SUMMARIZED RECORDS OF TRIAL

In those cases not requiring a verbatim record,
prepare a summarized record of trial using the
DD Form 490 kit.

The fact that a summarized record of trial is to be
prepared does not affect any of the procedures of the
trial itself. As mentioned before, you should record
everything verbatim because events could occur that
require a verbatim record even though it might appear
before trial that a summarized record would be
sufficient.

Pleas

Set forth the pleas verbatim as stated in court. If
the accused pleads guilty, the ruling officer will
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explain to the accused the meaning and effect of the
guilty plea. This explanation includes (1) the
elements of the offense, (2) that the plea admits every
element charges and every act or omission alleged,
and (3) that the plea authorizes conviction without
further proof. The ruling officer also advises the
accused of the maximum authorized punishment that
may be adjudged for the offense upon conviction.
The record of trial must show that this was done.
Therefore, it is recommended that this be set forth
verbatim.

Prosecution Case

Set forth the testimony of witnesses in
summarized form in first person, present tense. If no
witnesses are called by the TC, the word None must
be typed in the record at this point.

At the conclusion of the TV’s case, insert the
words The prosecution rested.

Defense Case

Again, set forth the testimony of witnesses in
summarized form in first person, present tense. If no
witnesses are called by the defense, insert the word
None in the record at this point.

If no evidence or testimony is presented by the
accused, the record must so reflect. The words The
defense rested should appear at the conclusion of the
DC’s case.

Findings

Set forth the findings verbatim as announced in
court. Before announcing the findings, the ruling
officer may state that all manuals and legal references
or authorities were removed from the closed session
of the court. If such a statement is made, the record
should so indicate by the addition of an entry
reflecting this statement.

Personal Data on the Accused

If any data on the accused is incorrect, such data
must be noted and copied into the record with the
substance of the corrective action taken noted.



Previous Convictions

The TC presents evidence of admissible previous
convictions, if any, and this information is included in
the record of trial.

Matters in Extenuation and Mitigation

The ruling officer advises the accused that he or
she may present any matters he or she desires in
mitigation or extenuation, including unsworn
statements.
them into the record in chronological order in which
presented. If testimony is presented, the same

If any matters are presented, transcribe

procedures are used as when testimony is taken from
other witnesses.

Sentence

Before closing the court, the ruling officer
instructs the court on the maximum sentence that may
be adjudged. The record must reflect that this was
done. The ruling officer also instructs the court on
any matters presented in extenuation and mitigation.
It is recommended that these instructions be set forth
verbatim.

You must set forth the sentence verbatim as
announced in court. Again, before announcing the
sentence, as before announcing findings, the ruling
officer may state that all manuals and legal authorities
were removed from the closed session of the court.
The addition of an entry to this effect should be made
if such a statement is made by the ruling officer.

Recess or Adjournment

Use standard stock entries (SSEs) in the record
for recording recesses or adjournment, or for
accounting for parties to the trial. The entry you
should use for this latter purpose is as follows:

All parties to the trial who were present when the
court recessed are again present in court.

If a member fails to return from a recess of the
court, the reason must be shown. After arraignment, a
member may be excused by the CA only for good
cause.
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Use an SSE for recording closings and openings
of the court. No entry to show an accounting of
parties to the trial need be made on opening the court
except when necessary to show the absence of a party
after the court was in closed session. Again, the
reason must be shown for a member’s absence.

Authentication

A summarized record is authenticated in the same
manner as a verbatim record. Appendix 13 of the
MCM contains further information on the preparation
of summarized records of trial and you should refer to
it when preparing a summarized record of trial.

RECORDING CONTEMPT PROCEEDINGS

What is contempt of court? It is defined as any
willful disregard of the authority of a court or
disobedience of its order. Article 48, UCMJ, gives
courts-martial the power to punish for the following
contemptuous acts: menacing words, signs, or
gestures, and any disturbance of the court’s
proceedings by riot or disorder. These acts must
occur in the preserve of the court to be punished
under Article 48, UCMJ. Any person, whether
subject to the UCMJ or not (with the execption of the
ruling officer or members of the court), including the
accused, TC, DC, reporter, witnesses, spectators, and
even the CA may be punished for contempt.

There is no separate record of contempt pro-
ceedings. Normally, a contempt poceedings is a part
of the record of trial. If the court desires, however,
the record of contempt proceedings may be
transcribed separately so that it may be sent to the CA
immediately for his or her action. Whether this is
done or whether it is transcribed in the record of trial
is a matter within the discretion of the ruling officer.
Sed figure 3-3lfor the recommended format to use in
recording contempt proceedings.

There is no appeal or review of contempt action
other than an automatic review by the CA. If, on
review, the CA is satisfied that a contempt occurred
and that the punishment adjudged is appropriate, the
CA may order the punishment executed. The CA may
(1) require the offender to serve any confinement
adjudged pending formal review of the proceedings,



amnialn

(2) reduce the punishment, and (3) designate an
appropriate place of confinement, if necessary.

The offender must be notified, in writing, of the
holding and the punishment and of the CA’s action.
To be effective, the punishment adjudged for
contempt must be approved by the CA.

CERTIFICATE OF CORRECTION

A certificate of correction is a document that
corrects an error or omission so the record of trial will
reflect what actually occurred at the trial. Keep in
mind if the error or omission actually occurred at the
trial, the record is correct as it stands and a certificate
of correction must not be used.

The following is the normal course of action
taken when a certificate of correction is necessary:

1. The CA returns the record to the military
judge, president, or SCM, as appropriate, with a
memorandum indicating the defects to be corrected
and directing that a certificate be prepared.

2. The TC prepares the certificate. No erasures,
additions, deletions, or other physical corrections are
made in the record. The certificate is authenticated in
the same manner as the record of trial. A copy must
be served on the accused who must receipt for it. The
receipt is attached to the original record. The
certificate of correction is included in the original
record immediately following the authentication

7 June 19CY.

CONTEMPT PROCEEDINGS
Against
Lieutenant John A. Doe, U.S. Navy
in the trial of the United States v. Very C. Pistol, Fireman, U.S. Navy, tried by Special

Court-Martial convened by the Commanding Officer, USS DWIGHT D.
EISENHOWER (CVN 69) on board USS DWIGHT D. EISENHOWER at sea, on

The contempt proceedings commenced at 1920 hours, 7 June 19CY.
(Here follows a verbatim transcript of the contempt proceedings.)

The contempt proceeding ended at 1941 hours, 7 June 19CY, and the court then proceeded
with the trial of Fireman Very C. Pistol, U.S. Navy.

AUTHENTICATION OF CONTEMPT PROCEEDINGS

(Military Judge or President)

Figure 3-3.-Sample format for contempt proceedings.
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page. Sed figure 3-4] for a sample format to be used
for certificates of correction.

PROCEEDINGS IN REVISION

Proceedings in revision maybe directed to correct
an apparent error, omission, or improper or
inconsistent action by the court-martial that can be
rectified by reopening the proceedings without
material prejudice to the accused.

Because the action at proceedings in revision is
corrective, proceedings in revision may not be
conducted for the purpose of presenting additional
evidence.

Examples of when proceedings in revision are
appropriate include (1) correction of an ambiguous or
apparently illegal action by the court-martial,
(2) inquiry into the terms of a pretrial agreement, and
(3) inquiry to establish the accused’s awareness of
certain rights.

The normal steps to be followed in proceedings in
revision are as follows:

1. The CA returns the record to the TC with a
letter pointing out the defects and directing
proceedings in revision.

2. The court convenes. Only members who
participated in the original findings and sentence may
sit in the proceedings in revision. Some members
may be absent so long as a quorum is present.
However, if the court that heard the case has already
been dissolved by an order, there can be no
proceedings in revision. If necessary, the CA may
detail a new military judge, TC, and DC who must be
sworn during the proceedings in revision (unless
previously sworn). If, however, a military judge
alone adjudged the original findings and sentence, a
new military judge may not be detailed to proceedings
in revision.

3. The TC reads the CA’s letter in open court and
announces that it will be inserted in the record. The
ruling officer then instructs the court, as necessary.

4. The court closes to reconsider the findings or
sentence and cure the defect.

5. The court opens and announces its action. The
court may revoke its former findings or sentence and
announce a new finding or sentence; or it may adhere
to its former findings and sentence.

6. The court then adjourns.
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You will prepare the record of proceedings in
revision and have it authenticated in the same manner
as the original record of trial. Use SSEs in recording
opening, closing, calling the court to order,
adjournments, and so on.

Insert the original of the proceedings in revision
in the original record of trial immediately following
the authentication page, or certificate of correction, if
used. Copies are placed in all copies of the record.
Serve a copy on the accused and attach his or her
receipt to the original record of trial. Then return the
record to the CA for action.

SUMMARY COURT-MARTIAL
RECORDS

The record of trial by SCM consists of the
original and at least two copies that include the
following:

® The pleas, findings, and sentence and, if the
accused was represented by counsel at the

SCM, a notation to that effect

A statement that the accused was advised of the
matters set forth in R.C.M. 130-1(b)(1)

® If the SCM is the CA, a notation to that effect

Appendix 15, MCM, is a sample Record of Trial
by Summary Court-Martial, DD Form 2329. This
form is filled out by the SCM and becomes a part of
the record of trial, In addition, if the accused is found
not guilty of any charge that the accused entered a
plea of not guilty, the charge sheet and a summary of
any evidence presented during trial is included.

The summary of evidence considered by the SCM
must be attached to the record only when the accused
has entered a plea of not guilty to any charge and was
then found guilty by the SCM.

Matters considered by an SCM in extenuation and
mitigation must, in all cases, be summarized and

attached to the record.

Although no reporter is required for an SCM, if it
appears that the case will be rather lengthy or that
several witnesses will be called to testify, it is
probable that a reporter, if one is available, will be
detailed to record the case However, in the vast
majority of cases, no reporter is detailed because the
necessary clerical functions can normally be
performed by any clerical asistant. In those cases,
the SCM officer summarizes the testimony himself or



CERTIFICATE OF CORRECTION

19
United States
V.

The record of trial in the above case, which was tried by the court-martial

convened by , dated 19 , (at) (on board)
, on 19 , 1s corrected by the

insertion on page , immediately following line , of the following:

“The detailed reported, , was sworn.”

This correction is made because the reporter was sworn at the time of trial but a

statement of that effect was omitted, by error, from the record.
R.C.M. 1104(d) has been complied with.

(NOTE: The certificate of correction is authenticated in the same manner as for the

record of trial.)

Copy of the certificate received by me this day of ,19

(Signature of accused)

(Name of accused)

(NOTE: The certificate of correction is bound at the end of the original record

immediately before the action of the convening authority.)

Figure 3-4—Format for certificate of correction.
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herself. The SCM authenticates each copy of the
record by signing them.

If the sentence ordered executed includes
confinement on bread and water or diminished
rations, the medical certificate is attached to the
original copy of the record of trial.

DISTRIBUTION

The SCM will cause a copy of the record of trial
to be served on the accused as soon as it is
authenticated. The SCM also causes the accused’s
receipt for the copy of the record of trial to be
obtained and attaches to the original record of trial or
attaches to the original record of trial a certificate that
the accused was served with a copy of the record. If
the record of trial was not served on the accused
personally, the SCM attaches a statement explaining
how and when such service was accomplished. If the
accused was represented by counsel, that counsel may
be served with the record of trial.

FORWARDING

The original and one copy of the record of trial are
sent to the CA for action.

DEPOSITIONS

A deposition may be ordered whenever, after
preferral of charges, due to exceptional circumstances
of the case, it is in the interest of justice that the
testimony of a prospective witness be taken and
preserved for use at an Article 32 investigation or a
court-martial. A CA who has the charges for
disposition or, after referral, the CA or the military
judge may order that a deposition be taken on request
of a party.

A deposition is the out-of-court testimony of a
witness under oath in response to questions by the
parties that is reduced to writing or recorded on
videotape or audiotape or similar material. A
deposition taken on oral examination is an oral
deposition, and a deposition taken on written
interrogatories is a written deposition. Written
interrogatories are questions, prepared by the
prosecution, defense, or both, that are reduced to
writing before submission to a witness whose
testimony is to be taken by deposition. The answers,
reduced to writing and properly sworn to, constitute
the deposition testimony of the witness. A deposition
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may be taken by agreement of the parties without
necessity of an order.

A deposition may be taken to preserve the
testimony of a witness who is likely to be unavailable
at the investigation or at the time of trial. Part or all of
a deposition may be used on the merits or on an
interlocutory question as substantive evidence if the
witness is unavailable. A deposition may be admitted
in a capital case only upon offer by the defense. In
any case, a deposition may be used by any party for
the purpose of contradicting or impeaching the
testimony of the deponent as a witness. If only a part
of a deposition is offered in evidence by a party, an
adverse party may require the proponent to offer all
that is relevant to the part offered, and any party may
offer other parts.

A deposition that is transcribed is ordinarily read
to the court-martial by the party offering it. The
transcript of a deposition may not be inspected by the
members. Objections may be made to testimony in a
written deposition in the same way that they would be
if the testimony were offered through the personal
appearance of a witness.

TYPES OF DEPOSITIONS

There are two types of depositions—written and
oral. A written deposition consists of a document that
sets forth a series of written questions prepared by
counsel. These are called interrogatories and
cross-interrogatories. The other part of the document
consists of the answers of the deponent (the person
who testifies) that were given orally in the presence of
the deposition officer and sworn to.

A written deposition may be used against an
accused only when the accused is present at the taking
of the deposition or when the accused expressly
waives his or her right to be present. The
Interrogatories and Deposition, DD Form 456
fig. 3-5)| illustrates a completed written deposition.

An oral deposition consists of a document that
sets forth questions asked personally of the deponent
by counsel and the deponent’s answers. This
questions and answers session is accomplished in the
presence of the deposition officer, counsel for the
accused and the government, the accused, and a
reporter.



This form to be used
when a deposition is taken
on written interrogatories.
It may be appropriately
modified when used for an
oral depositron. (See
generally, RCM 702, MCM,
1984.)

2 Strike out words not
applicable

3 General special, or
summary court-martial,
military commission, court
of inquiry, or military
board.

4 Insert name or title of
person who is requested to
authorize the taking of the
deposition. A separate
letter complying with RCM
702(¢)(2) should be en-
closed.

5 To be subscribed by the
trial counsel or other
person requesting the
deposition with name,
rank, unit/command name,
and official title, as “trial
counsel,” “defense coun-
sei,” “summary court,”
“recorder,” etc. Describe
legal qualifications, as
“certified in accordance
with Article 27(b),°
“member of the bar of the
Supreme Court of

INTERROGATORIES AND DEPOSITION !
A

UNITED STATES )

V. )

In the Matter of ? )

Uu.s. v Fireman Phineus R. Quirk )
Deposition of Seaman Richard C. Jones (stationed) (reszdéng)z

at _Naval Base, Norfolk, Virginia to be read in evidence before a 3

special court-martial of the United States,

Norfolk by Court-Martial

convened to meet at_Naval Base,

Convening Order 2-94 dated 2 ‘February 19 94

TO:4Rear Admiral Eye M. Mean, Naval Base, Norfolk, Virginia

It is requested that you authorize the deposition of the above-named witness to be
taken on the following interrogatories.

TRIAL COUNSEL OROTHERPERSON REQUESTING DEPOSITION 5

a. TYPED NAME (Last, First, Middle Initial) b. OFFICIAL TITLE
RYAN, Peter R. Trial Counsel

<. UNIT/COMMAND NAME d. LEGAL QUALIFICATIONS
certified in accordance with

Naval Base, Article 27(b)

Norfolk, VA

e. SIGNATURE //7/ /O /X t RANK LT, g DATE SIGNED
A1 /C JCar A JAGC . 1SN 1 March 19094
[ AT [, /, s JAGC, USh
, 1 March , 19 94

- “etc., if none, 5o
state

if it is desired to give
special instructions, there
should be added “special
instructions attached.”

TO: LT Peter R. Ryan, JAGC, Trial Counsel

You will take or cause to be taken the deposition of the above-named witness on the
following interrogatories, cross-interrogatories, and additional interrogatories, if any. §

By Command of Rear Admiral Mean
PERSON ORDERING DEPOSITION OR PERSON SIGNING THEREFOR
a. TYPED NAME (last, First, Middle Initial) b RANK ¢. SIGNATURE
RADM
MEAN, Eye M. USN %,é, SVt ——

d. UNIT/COMMAND NAME
Naval Base
Norfolk, Virginia

e omm%rms

Commander

DO Form 456, OCT 84, Page 1

Previous editions are obsolete.

Figure 3-5.-Interrogatories and Deposition, DD Form 456 (page 1 of 6).
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' rhe officer taking the
Jeposition shall admin-
'ster the fallowing oath to
the deponent prior to
Jeposing ‘You (swear)
[atfirm) that the evigence
you give shati be the truth,
the whole truth, and
~othing but the truth. so
Nelpyou God?”

2 /fthe spaces for answers
are not sufficcent, extra
sheets may be inserted by
the officer taking the
deposition. In such case
ne/she will rewrite the
interrogatcries, writing
the answers rmmediate’y
below the respective
interrogatcries

Interrogatories propounded by the above-named person requesting the
eposition are as failows !

FirX interrogatory: Areyou in the military service of the United States? If
so, wWatisyour full name, rank, unit/command name, and station? If not,
what ¥ your full name, occupation, and residence?
Answer:
t
f
CanrmmA imtarer~—~ S b
Pl G ULRLE) IHLr.l[Ugd\.UYy.
you know him/her?

Answer:

Third interrogatory:

Answer:

OD Form 456, OCT 84, Page 2

Figure 3-5.-Interrogatories and Deposition, DD Form 456 (page 2 of 6).
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The following cross-interrogatories are propounded by:

! To be subscribed by the

defense counsel or other [
person with name. pay PERS&PROPOUNDING CROSS-INTERROGATORIES

grade, uniticommand |, ryor ONAME (Last, First, Middle initiai) b OFFICIAL TITLE
name, and official title ! ‘
Describe !e‘ga/ qualif:-
cations, as “certified in
accordance with Article
27(b),” "member of the ¢ UNITICOMMAND NAME d LEGAL QUALIFICATIONS
bar of the Supreme Court
of _ ___Tetc f
none. so state When
deposition is requested by [ & SIGNATURE f RANK g DATE SIGNED
the defense, the trial
counsel propounds the
cross-interrogatories \
First cross-interroyatory: 2
Answer:
2 tfnone, so state.
. . A Y c 3
Additional interrogatories by the \ are as follows:
insert “court, T “com
mussion,” “board,” f ap-
propriate  f not apph
rabie, or +f no inter
rogarorres are pro- .
pounded, 5o state Answer:

DD Form 456, OCT 84, Page 3

Figure 3-5.-Interrogatories and Deposition, DD Form 456 (page 3 of 6).
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My answers to the foregoing interrogatories, cross-interrogatories, if any, are indicated above.

WITNESS .
a. TYPED NAME (Last, First, Middle Initial, b SIGNATY c. DAT
JONES, Richard C. | /éﬂ,fcﬁ/iw/(] OW ié;}m
| ./ 6 7% 3¢
CERTIFICATE OF PERSON TAKING DEPOSITION
| certify that the above deposition was duly taken by me on the eth
day of March ,19 _94 ; the above-named witness, having been first sworn by me,

gave the foregoing answers to the several interrogatories; that the above-named witness was

given an opportunity to read his/her testimony after it was reduced to writing

] r and all
tuni read his/her testimony after it was reduced g, and all
corrections desired by the above-named witness were made; and the above-named witness

subscribed the foregoing deposition in my presence at __ NAVLEGSVCOFF, NAVBAS, Norfolk,

this 7th day of March .19 _94 | further certify

that the detailed reporter was duly sworn by me and that said reporter signed in my presence

the reporter’s certificate appearing below.

OFFICER TAKING DEPOSITION

3. TYPED NAME (Last, First, Midkdle Initial) ' 5 RANK ¢ 3GNATURE ¢ oare
| ; ’ . ’ SIGNED
RYAN . e - ; ./ - b
RYAN, Peter R. lLT' SAGC . ] /&L /L/ 7(_@\/ ‘/ Mar 94
USN 0 o ] s

e UNIT/ICOMMAND NAME |
Naval Base

Neorfolk, Virginia i Trzal Couns

REPORTER’S CERTIFICATION

| certify that the foregoing interrogatories and answers thereto are a true, complete and
accurate transcription of the interrogatories propounded to and the answers by the above-

named witness.

REPORTER
3 TVPED NAME (Last, First, Miodle initiai) | s ¢ DATE

SIGN 22U AL —
| \% C . /& SIGNED
DSELITTLE, John Q. " PN - S e 7 iar 94
L

d UNIT/.COMMAND NAME

,

Naval Base, Neorfolx, Virginia

OO0 Form 456, OCT 84, Page 4 T U.S Gowenmemt Printing Oftice. 1385-4610T1/77 160

Figure 3-5.-Interrogatories and Deposition, DD Form 456 (page 4 of 6).

3-26




DIRECT EXAMINATION
Questions by the prosecution:

Q. State your full name, grade, organization, and armed force.
A. Water T. Door, Aviation Boatswain’s Mate Second Class, Naval Air Station,

Pensacola, Florida.

Q. And your armed force, please?
A. United States Navy, sir.

Q. What is your social security number, Petty Officer Door?
A. 666-66-6666, sir.

Q. Petty Officer Door, do you know Airman Boat?
A. Yes, sir, I do.

Q. If he is present, would you please point to him and call him by name?
A. Airman Boat, sitting over there [pointing in the direction of Airman Boat].

Q. Door, what are your duties?
A. T am acting right now as a plane captain.

Q. I see. In that capacity, did you have direct control over Airman Boat?
A. Yes, sir, I did.

Q. Did you give him any specific instructions on 31 December 19CY which might be
relevant to this case?

A. Yes, sir, I did. During this period of time we had been on a half-day schedule because
of the Christmas holiday period and, seeing as this schedule ended on the 31st. I told Boat
that he was to be at work at 0700 hours on 2 January. On the 2nd, he was not at work at
0700, and I reported it to the Master Chief.

TC: No further questions.

CROSS-EXAMINATION
Questions by the defense:

Q. When did you last see Airman Boat?
A. T last saw him on 31 December, sir.

Figure 3-5.-Interrogatories and Deposition, DD Form 456 (page 5 of 6).
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Q. You didn’t go with him then?
A. No, sir. I believe he left with Airman Frost who also works for me.

Q. Did you say anything else to Boat, other than what you have testified to on direct
examination?

A. No, sir, I did not.

Q. And that was the last time you saw him?
A. Yes, sir, the last time until the Shore Patrol brought him back.

REDIRECT EXAMINATION
Questions by the prosecution:

Q. When you last saw Airman Boat, where was he at that time?
A. Leaving the hangar, sir.

Q. And he was with Airman Frost, is that right?
A. Yes, sir.

RECROSS-EXAMINATION
Questions by the defense:

Q. Was Airman Boat in uniform or civilian clothes when you last saw him?
A He was in uniform.

Q. Was he carrying anything-like a suitcase or package of any type?
A.  Not that I can recall, sir.

Q. Did you personally inform someone that Boat was UA?

A.  Yes, sir. I notified the Command Master Chief.

DC: I have no further questions.
TC: TIhave nothing further.

TC: That concludes the deposition.

Figure 3-5.-Interrogatories and Deposition, DD Form 456 (page 6 of 6).
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PROCEDURES FOR TAKING
DEPOSITIONS

For oral depositions the accused has the right to
do the following:

® Be present except when (1) the accused,
absent for good cause, fails to appear after notice of
time and place of the deposition, (2) the accused is
disruptive, or (3) the deposition is ordered instead
of producing a witness on sentencing and the
authority ordering the deposition determines that
the interests of the parties and the court-martial can
be served adequately by an oral deposition without
the presence of the accused

® Be represented by counsel

Each witness giving an oral deposition is examined
under oath. The scope and manner of examination
and cross-examination are such as would be allowed
in the trial itself. The government makes available to
each accused, for examination and use at the taking of
the deposition, any statement of the witness that is in
the possession of the government and that the accused
would be entitled at trial.

For written depositions, the accused has the right
to be represented by counsel for the purpose of taking
a written deposition, except when the deposition is
taken for use at an SCM. No party has a right to be
present at a written deposition. The party requesting a
written deposition submits to the opposing counsel a
list of written questions to be asked of the witness.
Opposing counsel examines the questions and is
allowed a reasonable time to prepare cross-inter-
rogatories and objections, if any.

The normal steps to be followed in the taking of a
written deposition are as follows:

1. The side desiring the deposition gives the
other side written notice that the deposition has been
authorized by the CA, advises of the time and place it
will be taken and the name and address of each person
to be examined, and furnishes a list of written
interrogatories to be asked the deponent.

2. The opposing counsel prepares cross-inter-
rogatories and objections.

3-29

3. The interrogatories, objections, and cross-
interrogatories are submitted to the CA, or to the court
if it is in session.

4. The TC prepares the Interrogatories and
Deposition, DD Form 456, including therein the
interrogatories, cross-interrogatories, and objections.

5. The TC sends the deposition form to the
command nearest the deponent with a cover letter,
addressed return envelope, and a subpoena for a
civilian witness, if necessary.

6. The command receiving the deposition form
appoints a deposition officer and a reporter, if
necessary.

7. Oral answers are recorded on the deposition
form, even if an objection is set forth to the questions.
The court will rule on the objections at the trial. The
deposition officer must not make any rulings on the
objections.

8. The deponent examines the deposition and
signs it.

9. The deposition officer authenticates the
deposition and returns it to the TC.

The normal steps to be followed in the taking of
an oral deposition are as follows:

1. The side desiring the deposition gives the
other side written notice that the deposition has been
authorized by the CA, advises of the time and place it
will be taken, and provides a memorandum stating the
reasons for the deposition and the points desired to be
covered in an oral examination of the deponent.

2. The opposing counsel then submits a similar
memorandum.

3. The memorandums are submitted to the CA
(or the court, if in session) who may prepare
additional memorandums covering other points to be
covered.

4. The TC then prepares the form for the
deposition and it, along with the memorandums, is
mailed to the command nearest the deponent under a
cover letter with an addressed return envelope and
subpoena for a civilian witness, if necessary. If the
deposition is to be taken locally, the CA appoints a



deposition officer who, together with counsel, takes
the deposition.

5. The command receiving the deposition form
appoints a deposition officer, counsel for the
government and accused, and a reporter. However, if
charges have been referred to trial, the accused must
consent to the appointment of a second counsel (other
than counsel who will represent the accused before
the court) to represent him or her.

6. The deposition is then taken.

7. Oral questions and the answers are transcribed
verbatim, signed by the deponent, authenticated by
the deposition officer, and returned to the TC.

The Interrogatories and Deposition, DD Form

456 [(fig. 3-5), illustrates a completed written
deposition[ Figure 3-8 shows the format to be used in

oral depositions.

UNITED STATES

VERY C. PISTOL

Electrician’s Mate Third Class
123-45-6789

U.S. Naval Support Activity, Naples

deposition are:

27(b), UCMJ, and previously sworn.

UCMJ, and previously sworn.

SUGGESTED FORMAT FOR DEPOSITION ON ORAL DEPOSITION

TC: Let the record reflect that this deposition proceeding commenced at 0915 hours,
on 12 September 19CY, at the courtroom at Naval Legal Service Office, Naples, Italy,
pursuant to the authority attached hereto as enclosure (1). Present at the taking of the

Lieutenant Mary N. Christmas, Trial Counsel, certified in accordance with Article

Lieutenant John A. Dot, Defense Counsel, certified in accordance with Article 27(b),

Naples, Italy

DEPOSITION

Figure 3-6.-Sample format for oral deposition.



TC: Let the record further reflect that Mr. Hatch is present to testify as a witness for
the prosecution in the forthcoming Article 32 investigation and possible court-martial
in the case of United States versus Electrician’s Mate Third Class Very C. Pistol.

TC: Counsel representing the accused is requested to state any objection he has
pertaining to the taking of this deposition including the notice of the taking, time to
prepare, or formal defect in the proceedings. Are there any objections?

DC: There are such objections We would object to the time given to prepare and that
I was notified of this deposition at approximately 1530 hours, on 11 September 19CY.
While I have had an opportunity to question Mr. Hatch, I have not had an opportunity
to question any of the other individuals about whom--from whom statements have
been taken and involving Mr. Hatch. And I received this packet last night at
approximately 1800 hours; once again on 11 September 19CY. I would also object on
the form of the proceedings. And would also object to this proceeding being
implemented since other means are available of making Mr. Hatch available at the
Article 32 investigation and this is not being done for any practical matter or any
practical reason.

TC: Can you be more specific in the other means that you believe are available to
assure his presence?

DC: Yes, he could be detained here in country until the Article 32 investigation.
TC: Are you familiar with what authority the US has to do that?

DC: I am aware of no authority under which he’s— —I've been given no indication that
he is going to be deported by anyone in the form of any type of deportation letter or
intent from the Italians. He is presently in country under what auspices and what
authority I know not. But the government could also obtain the consent of the witness
to come back for the Article 32 investigation should that prove necessary and should
one be convened at any time. He has not indicated an aversion to coming back for an
Article 32 investigation in that it does not properly state out— —or set out the points to
be covered as required under paragraph 117(b), and we would also object to the person
who has been designated to take the deposition as being an involved party in the
deposition— — an adversary party, and a person who’s not neutral and detached who
should act as a person who has been designated to take the deposition.

TC: Do you have authority for that final one?
DC: Just paragraph 117.
TC: Okay, anything— —is that in paragraph 117, or is it only in the DA Pam?

DC: [No response.]

Figure 3-6-Sample format for oral deposition—Continued.
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TC: Those objections will be noted and included in the record.
TC: The recorder, Legalman Second Class Door, has been previously sworn.
TC: I will now swear the deponent, Mr. Hatch.

Close D. Hatch, civilian, was called as a witness for the prosecution, was sworn and
testified as follows:

DIRECT EXAMINATION

Questions by the prosecution:

Q.  Will you state your full name, please?
A. My full name is Close Hatch, ma’am.

Q. Do you have a middle name?
A My middle name is Dee, ma’am.

Q. Do you have a social security number?
A. Yes, I do, ma’am, 333-33-3333.

Q.  Are you currently in the armed forces?
A Yes, ma’am.

Q. When do you intend to depart?
A.  In the morning.

TC: Let the record reflect that these proceedings terminated at 1408 hours,
12 September 19CY.

Figure 3-6.-Sample format for oral deposition—Continued.
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AUTHENTICATING CERTIFICATE

(Certificate of person taking deposition)

I certify that the above deposition was duly taken by me on the 12th day of September 19CY,
the above-named witness, having been first sworn by me, gave the foregoing answers to the
questions presented to him, that the above-named witness was given an opportunity to read his
testimony after it was reduced to writing, and all corrections desired by the above-named
witness were made; and the above-named witness subscribed the foregoing deposition in my
presence at 0915 hours, this 12th day of September 19CY. I further certify that the detailed
reporter, LNC Water T. Door, was duly sworn by me and that said reporter signed in my
presence the reporter’s certificate appearing below.

I. M. LAWYER
LT, JAGC, USNR
NAVLEGSVCOFF
Naples, Italy

REPORTER’S CERTIFICATE

I certify that the foregoing interrogatories and answers thereto are true, complete and accurate
transcription of the interrogatories propounded to and the answers by the witness
above-named.

WATER T. DOOR
LNC, USN
NAVLEGSVCOFF
Naples, Italy

(NOTE: The taking of the deposition will follow the same basic format as a record of trial.)

Figure 3-6.-Sample format for oral deposith—Continued.
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OTHER REPORTING AND
TRANSCRIPTION DUTIES

On occasion you may be called on to record
proceedings other than military courts or investi-
gations. You could be called on to record meetings or
conferences, administrative discharge boards, Article
39(a) sessions, Article 32 investigations, or courts of
inquiry or other fact-finding bodies required to
conduct a hearing for which a substantially accurate
record of what transpired at the meeting or conference
is needed or required.

There is no prescribed or standard format for such
proceedings, with the exception of an Article 39(a)
session and an Article 32 investigation. You should
seek guidance on the format of the record from some
responsible person concerned with the meeting or
conference.
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By using basically the same method that you use
in court reporting, you should be able to produce an
accurate record of the proceedings in the format
desired or directed by appropriate authorities.

SUMMARY

In summation, legal reporting is one of the most
important and challenging duties of your rating as an
LN. You will often find yourself right in the middle
of important investigations, inquiries, or judicial
proceedings for which an accurate record is
important. Legal reporting is both a challenging and
rewarding duty that must be done accurately and
efficiently if it is to be of benefit to officials who are
charged with the proper administration of the Navy.
Your job, as a reporter, is to provide this accurate and
efficient clerical support.



CHAPTER 4

CONSTITUTIONAL CONSIDERATIONS

The time has now come for a more searching
examination of the Uniform Code of Military Justice
(UCMJ) and of your duties as an LN in the area of
military justice. Future lessons will be devoted to
nonjudicial punishment (NJP), to courts-martial, and to
the pretrial and posttrial activity associated with
courts-martial. Before we address these subjects,
however, you must develop an understanding of several
important constitutional principles—principles that, if
not exactly followed, may invalidate the results of
disciplinary proceedings.

The first of these constitutional principles that we
will look at concerns the accused’s rights under the Fifth
Amendment and how Article 31 of the UCMJ is used to
interpret these rights as well as the procedures used to
inform the accused of these rights.

ARTICLE 31, UCMJ, AND THE FIFTH
AMENDMENT

Article 31 of the UCMJ is a statutory enactment of
judicial interpretations of the Fifth Amendment
protection against compulsory self-incrimination. Like
all statutes, Article 31 is of a lesser importance than the
constitutional provision. It is, however, broader than the
constitutional guarantee and will, therefore, be used as
a basis of discussing the rights of persons subjected to
interrogation.

The concerns of Congress in enacting Article 31
were the interplay of interrogations with the military
relationship.  Specifically, because of the effect of
superior rank or official position, the mere asking of a
question under certain circumstances could be
construed as the equivalent of a command. So, to make
sure the privilege against self-incrimination was not
undermined, Article 31 requires that a suspect be
advised of specific rights before questioning can
proceed.

PREINTERROGATION WARNINGS

Before an individual can be questioned on an
alleged crime that the individual is suspected of
committing, that person’s rights as afforded by the U.S.
Constitution must be explained. This explanation of the
individual’s rights is called a preinterrogation warning.

To help you understand this warning, you will examine
what is required by the Fifth Amendment, how Article
31 of the UCMJ incorporates the Fifth Amendment, and
what procedures must be followed to properly
administer a warning under Article 31, UCMJ.

Fifth Amendment Rights

The Fifth Amendment to the U.S. Constitution
provides, among other things, that no person “shall be
compelled in any criminal case to be a witness against
himself.” The Sixth Amendment requires that the
accused in a criminal case “be informed of the nature

. of the accusation” and that he or she have the
“assistance of counsel for his defense.” In passing the
UCMJ, Congress enacted the spirit of the Fifth
Amendment in Article 31. Much later, the Court of
Military Appeals made applicable to the military a
decision of the Supreme Court of the United States.
That decision declared if an accused person is
interrogated with a view toward using his or her
statement in evidence against him or her, the accused
has not only the right to have the assistance of counsel,
but must be advised of this right before any
interrogation.

Since you will be dealing with persons suspected of
offenses, you will be primarily interested with real world
ramifications of these rights. When and by whom must
a suspect be warned? What is a valid warning? What
are the consequences of a failure to warn?

Article 31, UCMJ

Article 31 is divided into four subsections. The first
three regulate the activities of persons subject to the
Code when they are questioning or interrogating
persons. The fourth subsection prohibits the receipt into
evidence of any statement taken from an accused in
violation of the first three subsections.

Article 31 (a)—“No person subject to this chapter
may compel any person to incriminate himself or to
answer any question, the answer to which may tend to
incriminate him.” Compulsion and self-incrimination
are the keys to understanding this subsection. Evidence
is incriminating if it tends to establish guilt.
Interrogation is improper under Article 31(a) if it



compels the person being questioned to give responses
that tend to establish his or her guilt of a crime. Notice
that the article deals with persons, not just suspects. The
privilege against self-incrimination applies to both
accused persons and to witnesses. The type of
compulsion contemplated could involve an in-court
situation where either a witness or the accused is
required to answer questions.

In court, the accused has an absolute right not to take
the stand and testify. If the accused chooses to take the
stand to testify on any or all of the charges against him
or her, the accused may be compelled to answer any
questions on the charge or charges about which the
accused did testify, even though the answer would
incriminate him or her.

The accused may, however, take the stand and limit
his or her testimony to a collateral issue. He or she
would then retain his or her privilege against
self-incrimination as to all other issues.

Example: Prosecution offers a statement of the accused
into evidence. The accused takes the stand
to testify about the voluntariness of the
statement. Trial counsel, on cross-exam-
ination, asks the accused “But isn’t your
statement true?”

This question is improper, not only because the
truth of the offered statement is immaterial to its
voluntariness, but also because the accused may not
be compelled to answer the question. The accused
may assert his or her right against self-incrimination.
Similarly, the accused who is defending against more
than one specification may elect to take the stand and
limit his or her testimony to less than all the offenses
charged. If he or she does this, the accused retains his
or her privilege against self-incrimination as to the
offenses about which he or she does not testify.

On the other hand, a witness may be compelled to
come to court, to take the stand, and to testify. However,
the witness may not be compelled to incriminate himself
or herself.

The witness’ privilege against self-incrimination is
personal. He or she must assert it personally. When he
or she does, the ruling officer, usually the military judge,
will decide if the answer will in fact incriminate the
witness. If the ruling officer decides that it will not
incriminate the witness, the ruling officer will direct the
witness to answer. If the ruling officer is incorrect in his
or her determination, the answer cannot later be used in
a trial against the witness. This is because the answer
will have been compelled in violation of Article 31(a).
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Article 31(b)—“No person subject to this chapter
may interrogate or request any statement from an
accused or a person suspected of an offense without first
informing him of the nature of the accusation and
advising him that he does not have to make any
statement regarding the offense of which he is accused
or suspected and that any statement made by him may
be used against him in a trial by court-martial.”

This is the subsection of Article 31 that will be most
significant to you. The previous examples indicate that
it is the person conducting the hearings who must
concern himself or herself with Articles 31(a) and 31(c).
On the other hand, as an LN, you will be intimately
involved in pretrial and investigative interviews with
suspects, and you must understand and comply with
Article 31(b) to guarantee the admissibility of any
statement elicited.

Article 31(c)—“No person subject to this chapter
may compel any person to make a statement or produce
evidence before any military tribunal if the statement or
evidence is not material to the issue and may tend to
degrade him.”

This subsection is an enactment of a rule of evidence
that prevents the admission of immaterial or irrelevant
evidence. It is important to notice that the witness may
be compelled to answer, no matter how degrading the
answer may be, if the court determines the evidence to
be relevant.

Article 31(d)—“No statement obtained from any
person in violation of this article or through the use of
coercion, unlawful influence, or unlawful inducement
may be received in evidence against him in a trial by
court-martial.”

This subsection is the teeth of Article 31. In general
terms, it provides that evidence or statements obtained
without affirmative compliance with Article 31 by the
interrogator are inadmissible in a court-martial. A few
examples are necessary to define the scope of unlawful
influence and inducement.

® Interrogator tells the accused that if he or she does
not make a statement the interrogator will see that the
accused’s wife is arrested. This is a violation of Article

31

® Interrogator tells the accused that if he or she
makes a statement the interrogator will see to it that
the case will be handled in juvenile court and will not
affect the accused’s service. This is a violation of
Article 31.



® Interrogator questions the accused for 12 hours.
He or she does not allow the accused to eat or smoke,
makes him or her sit at attention, and does not allow head
calls. This is a violation of Article 31.

A failure to comply with Article 31 does not mean
that a guilty person goes free. There may be
independent evidence sufficient to convict. At the very
least, however, it does mean that the business of
prosecuting charges will be needlessly complicated. A
little experience will convince you that it is much easier
to give the required warnings-even at the possible
expense of making the interrogation more difficult than
it is to attempt to develop independent evidence
sufficient to convict several years after the fact when the
military conviction has been set aside on appeal. If in
doubt, warn!

Procedures for Administering a Warning
Under Article 31, UCMJ

As an LN, you may be required to administer Article
31, UCMJ warnings to individuals who are either
suspected of or accused of committing an offense under
the UCMdJ. The following discussions should help you
become familiar with who can give the warning, when
to give the warning, and how the warning should be
given. Additionally, you should become familiar with
the accused’s right to counsel in connection with this
warning.

Who Must Be Warned?

Article 31(b) requires that an accused or suspect be
advised of his or her rights before questioning or
interrogation. A person is an accused if charges have
been preferred against him or her. On the other hand, to
determine when a service member is a suspect is more
difficult. The test applied in this situation is whether
suspicion has crystallized to such an extent that a general

accusation of some recognizable crime can be made
against this individual. This test is objective. Courts
will review the facts available to the interrogator to
determine whether the interrogator should have
suspected the service member, not whether he or she in
fact did. Rather than speculate in a given situation, it is
preferable to warn all potential suspects before
attempting any questioning.

If an individual is to be questioned merely as a
witness, the individual need not be warned. If, however,
during the interview of a witness it becomes apparent
that he or she may have committed a crime, the
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individual must be warned before continued
interrogation.

Who Must Give the Warning?

The plain language indicates that only the persons
subject to the UCMJ are required to give the warning.
Beware, however, of too literal a reading. Persons not
subject to the Code but employed by the armed forces
for law enforcement or investigative purposes must give
the warning. This includes Naval Criminal
Investigative Service (NCIS) agents, security personnel
agents, and their counterparts in other services. Persons
acting on the request of the military in furtherance of a
military investigation also must warn.

When Are Warnings Required?

As soon as an interrogator seeks to question or
interrogate a service member suspected of an offense,
the member must be warned according to Article 31(b).

Fair Notice as to the Nature of the Offense

The question frequently arises, “Must I warn the
suspect of the specific article(s) of the UCMJ allegedly
violated?” There is no need to advise a suspect of the
particular article(s) violated. The warning must,
however, give fair notice to the suspect of the offense(s)
or area of inquiry so he or she can intelligently choose
whether to discuss this matter.

For example, Special Agent Igotcha is not sure of
exactly what offense Seaman Killer has committed, but
he knows that Seaman Killer shot and killed Seaman
Victim. In this situation, rather than advise Seaman
Killer of a specific article of the UCMJ, it would be
appropriate to advise Seaman Killer that he is suspected
of shooting and killing Seaman Victim.

Cleansing Warnings

When an interrogator obtains a confession or
admission without proper warnings, subsequent
compliance with Article 31 will not automatically make
later statements admissible. This is best illustrated with
the following example.

Assume the accused or suspect initially makes a
confession or admission without proper warnings. This
is called an involuntary statement and, due to the
deficient warning, the statement is inadmissible at a
court-martial. Next, assume the accused or suspect is
later properly advised and then makes a second




statement identical (or otherwise) to the first involuntary
statement. Before the second statement can be
admitted, the trial counsel (TC) must make a clear
showing to the court that the second statement was both
voluntary and independent of the first involuntary
statement. There must be some indication that the
second statement was not made only because the person
felt the government already knew about the first
confession and, therefore, he or she had nothing to lose
by confessing again.

The Court of Military Appeals has sanctioned a
procedure to be followed when a statement has been
improperly obtained from an accused or suspect. In this
situation, re-warn the accused giving all the warnings
mandated. In addition, include a cleansing warning to
this effect:

“You are advised that the statement you made
on cannot and will
not be used against you in a subsequent trial by
court-martial.”

Although not a per se requirement for admission,
this cleansing warning will help the TC in meeting his
or her burden of a clear showing that the second
statement was not tainted by the first. Therefore, it is
recommended that cleansing warnings be given when
necessary.

Another problem in this area concerns the suspect
who has committed several crimes. The interrogator
may know of only one of these crimes and properly
advises the suspect about the known offense. During
the interrogation, the suspect relates the circumstances
surrounding desertion, the offense about which the
interrogator has warned the accused. During
questioning, however, the suspect tells the interrogator
that while in a desertion status he or she stole a military
vehicle. As soon as the interrogator becomes aware of
the additional offense, the interrogator must advise the
suspect of his or her rights about the theft of the military
vehicle before interrogating the suspect on this
additional crime.

If the interrogator does not follow this procedure,
statements about the desertion may be admissible, but
statements on the theft of the military vehicle that are
given in response to interrogation about the theft
probably will be excluded.

Acts as Statements

Up to this point, you may have assumed that Article
31 concerns only statements of a suspect or an accused.

This is correct, but the term statement means more than
just the written or spoken word.

First, a statement can be oral or written. In court, if
the statement was oral, the interrogator can relate the
substance of the statement from recollection or notes. If
written, the statement of the accused or suspect may be
introduced in evidence by the prosecution. Many
individuals, after being taken to an NCIS office and after
waiving their right to remain silent and their right to
counsel, have given a full confession. When asked if
they made a statement to the NCIS, they will often
respond, “No, I did not make a statement. I told the
agent what I did, but I refused to sign anything.”
Provided the accused was fully advised of his or her
rights, understood and voluntarily waived those rights,
an oral confession or admission is as valid for a court’s
consideration as a writing. Naturally, where the
confession or admission is in writing and signed by the
accused, the accused will have difficulty denying the
statement or attributing it as a lie by the interrogator.
Thus, where possible, pretrial statements from an
accused or suspect should be reduced to writing,
whether or not the accused or suspect agrees to sign it.

In addition to oral statements, some actions of an
accused or suspect may be considered the equivalent of
a statement and are thus protected by Article 31. During
a search, for example, a suspect may be asked identify
an item of clothing in which contraband has been
located. If, as indicated, the service member is a
suspect, these acts on his or her part may amount to
admissions. Therefore, care must he taken to see that
the suspect is warned of his or her Article 31 (b) rights
or the identification of the clothing is obtained from

some other source.

In most cases, however, a request for the
identification of an individual is not an interrogation;
production of the identification is not a statement within
the meaning of Article 31 (b) and, therefore, no warnings
are required. Superiors and those in positions of
authority may lawfully demand a service member to
produce identification at any time without first warning
the service member under Article 31(b). Merely
identifying one’s self upon request is considered a
neutral act. An exception to this general rule arises
when the service member is suspected of carrying false
identification. In such cases, the act of producing
identification is an act that directly relates to the offense
of which the service member is suspected. The act,

therefore, is testimonial and not neutral in nature.



Body Fluids

The Court of Military Appeals has ruled that the
taking of blood and urine specimens is not protected by
Article 31 and, hence, Article 3 1(b) warnings are not
required before taking such specimens. The Military
Rules of Evidence (Mil.R.Evid.) treat the taking of all
body fluids as nontestimonial and neutral acts and thus
not protected by Article 31. Although the extraction of
body fluids no longer falls within the purview of Article
31, the laws on search and seizure and inspection remain
applicable, and compliance with Mil.R.Evid. 312 is a
prerequisite for the admissibility in court of
involuntarily obtained body fluid samples.
Furthermore, even though urinalysis results are not
subject to the requirements of Article 31(b), they
sometimes may not be admissible in courts-martial
because of administrative policy restraints imposed by
departmental or service regulations.

Other Nontestimonial Acts

To compel a suspect to display scars or injuries, try
on clothing or shoes, place feet in footprints, or submit
to fingerprinting does not require an Article 31(b)
warning. A suspect does not have the option of refusing
to perform these acts. The reason for this rests on the
fact that these acts do not, in or of themselves, constitute
an admission, even though they may be used to link a
suspect with a crime. The same rule applies to voice and
handwriting exemplars and participation in lineups.

Applicability to NJP Hearings

The Manual for Courts-Martial (MCM) provides
that the mast hearing includes an explanation to the
accused of his or her rights under Article 31(b). Thus,
an Article 31(b) warning is required, and these rights
may be exercised. That is, the accused is permitted to
remain silent at the hearing.

While no statement need he given by the accused,
Article 15 presupposes that the officer imposing NJP
will afford the service member an opportunity to present
matters in his or her own behalf. It is recommended that
compliance with Article 31(b) rights at NJP be
documented on forms such as those set forth in the
Manual of the Judge Advocate General (JAGMAN),
appendix A-1-b, A-1-c, or A-1-d.

Article 15 hearings are usually custodial situations.
As discussed later, when a suspect is in custody, the law
requires that certain counsel warnings be given to make
sure of the admissibility of statements at a later
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court-martial. Therefore, since counsel rights will not
usually be given at an NJP hearing, statements made by
the accused during NJP might not be admissible against
him or her at a later court-martial.

For example, if, during his NJP hearing for
wrongful possession of marijuana, Seaman Stoned
confesses to selling drugs, the confession might not be
admissible against him at his subsequent court-martial
for wrongful sale of drugs. Statements given at NJP by
the accused, however, are admissible against the
accused at the NJP itself, regardless of whether the
accused was given counsel warnings.

THE RIGHT TO COUNSEL

Besides a suspect’s or accused’s Article31 (b) rights,
a service member who is in custody must be advised of
additional rights. These rights, sometimes called
Miranda/Tempia warnings, are codified and somewhat
extended by Mil.R.Evid. 305. Counsel warnings should
be stated as follows:

1. “You have the right to consult with a lawyer prior
to any questioning. This lawyer may be a civilian
lawyer retained by you at your own expense, a military
lawyer appointed to act as your counsel without cost to
you, or both.”

2. You have the right to have such retained civilian
lawyer or appointed military lawyer or both present
during this or any other interview.”

In addition to custodial situations, Mil.R.Evid.
305(d)(1)(B) requires that counsel warnings be given
when a suspect is interrogated after preferral of charges
or the imposition of pretrial restraint if the interrogation
concerns matters that were the subject of the preferral
of charges or that led to the pretrial restraint.

If the suspect or accused requests counsel, all
interrogation and questioning must immediately cease.
Questioning may not be renewed unless the accused
initiates further conversation or counsel has been made
available to the accused in the interim between his or her
invocation of his or her rights and later questioning.

Custodial Interrogations

While custody might imply the jailhouse or brig, the
courts have interpreted this term in a far broader sense.
Any deprivation of one’s freedom of action in any
significant way is custody for the purpose of the counsel
requirement. Two examples will highlight the broad
definition of this concept:



® Suppose Seaman Arm is taken before his CO,
Captain Mad, for questioning. Seaman Arm is not under
apprehension or arrest; furthermore, no charges have
been preferred against him. Captain Mad proceeds to
question Seaman Arm about a broken window in the
former’s office. Captain Mad has been informed by
Petty Officer Isawit that he saw Seaman Arm toss a rock
through the window. Here, Seaman Arm is suspected of
damaging military property of the United States. In this
situation, with Seaman Arm standing before his
commanding officer (CO), it should be obvious that
Seaman Arm has been denied his freedom of action to a
significant degree. Seaman Arm is not free simply to
leave his CO’s office or to refuse to appear for
questioning. Thus, Captain Mad would be required to
advise Seaman Arm of his counsel rights as well as his
Article 31(b) rights. If Captain Mad does not, Seaman
Arm’s admission that he broke the window would be
inadmissible in any forthcoming court-martial.

® Seaman Dopper is suspected by the CO of having
marijuana in his possession. The CO directs him to
report to the NCIS for questioning. Upon arrival at
NCIS, Seaman Dopper is in custody for the purpose of
counsel and Article 31 warnings.

As a general rule, advice to the accused of his or her
right to counsel is required whenever an Article 31
warning is required. The major exception to this rule is
that the accused has no right to counsel at an Article 15
hearing (as opposed to a prehearing interrogation), but
is to be advised of the right to consult with independent
counsel before making a decision on
acceptance/rejection of NJP. Observe, however, that no
statement made at NJP without warnings about the right
to counsel can be used in a later court-martial
proceeding.

Scope of the Right to Counsel

What are the rights to counsel of which the accused
must be informed? In the first place, counsel means a
lawyer within the meaning of Article 27, UCMJ. The
lawyer must be a judge advocate of one of the armed
services, a graduate of an accredited law school, or a
member of the bar of a federal court or of the highest
court of a state. Unless the accused waives his or her
right to counsel, a military lawyer will be appointed by
military authority without cost to the accused.
Alternatively, the accused has the right to retain a
counsel of his or her own choice at his or her own
expense. The accused has the absolute right to consult
with counsel before the interrogation and is entitled to
have counsel present during the interrogation.
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Spontaneous Confessions

One further circumstance is worthy of discussion.
Suppose a service member voluntarily walks into the
legal officer’s office and, without any type of
interrogation or prompting by the legal officer, fully
confesses to a crime. The confession would be
admissible as a spontaneous confession even though the
legal officer never advised the service member of any
rights. As long as the legal officer did not ask any
questions, no warnings were required. There is also no
legal requirement for one to interrupt a spontaneous
confession and advise the person of his or her rights
under Article 31 even if the spontaneous confessor
continues to confess for a long period of time. If the
listener wants to question the spontaneous confessor
about the offense, however, proper Article 31 and
counsel warnings must be given for any later statement
to be admissible in court.

RIGHT TO TERMINATE THE
INTERROGATION

An associated right, itself not technically a part of
the Sixth Amendment right to counsel, is that the
accused has the power to terminate the interrogation at
any time for any reason (or for no reason at all). If the
accused indicates in any manner a desire to terminate
the interview, it must be terminated. Failure to do so
makes inadmissible any statement made after the
request to terminate.

FACTORS AFFECTING VOLUNTARINESS

The following factors may affect the admissibility
of a confession or admission. For instance, it is possible
to completely advise a person of his or her rights, yet
secure a confession or admission that is completely
involuntary because of something that was said or done.

¢ Threats or promises—To invalidate an otherwise
valid confession or admission, it is not necessary to
make an overt threat or promise. For example, after
being advised fully of his or her rights, the suspect is
told it will “go hard on him or her” unless he or she tells
all. This clearly amounts to an unlawful threat.

® Physical force—Obviously, physical force will
invalidate a confession or admission. Consider this
situation. SN Thief steals SN Victim’s radio. SN Pal, a
friend of SN Victim’s, learns of SN Victim’s missing
radio and suspects SN Thief. SN Pal beats and kicks SN
Thief until SN Thief admits the theft and the location of
the radio. SN Pal then notifies the investigator, Petty



Officer Cop, of the threat. Petty Officer Cop has no
knowledge of SN Thief having been beaten by SN Pal.
Petty Officer Cop proceeds to advise SN Thief of his
rights and obtains a confession from SN Thief. Is the
confession made by SN Thief to Petty Officer Cop
voluntary? This situation raises a serious possibility that
the confession is not voluntary if SN Thief were in fact
influenced by the previous beating received at the hands
of SN Pal, even though Petty Officer Cop knew nothing
about this. Therefore, cleansing warnings to remove
this actual taint would be required.

® Prolonged confinement or interrogation—
Duress or coercion can be mental as well as physical.
By denying a suspect the necessities of life such as food,
water, air, light, restroom facilities, or merely by
interrogating a person for an extremely long period of
time without sleep, a confession or admission may be
rendered involuntary. What is an extremely long period
of time? To answer this, the circumstances in each case
as well as the condition of the suspect or accused must
be considered. As a practical matter, judgment and
common sense should provide the answer in each case.

CONSEQUENCES OF VIOLATING THE
RIGHTS AGAINST SELF-INCRIMINATION

Any statement obtained in violation of any
applicable warning requirement under Article 31,
Miranda/Tempia, or Mil.R.Evid. 305 is inadmissible
against the accused at a court-martial. Any statement
that is considered to have been involuntary is likewise
inadmissible at a court-martial.

The primary taint is the initial violation of the
accused’s right. The evidence that is the product of the
exploitation of this taint is labeled fruit of the poisonous
tree. The question to be determined is whether the
evidence has been obtained by the exploitation of a
violation of the accused’s rights or has been obtained by
means adequately distinguishable to be purged of the
primary taint.

Thus, if Seaman Pot is found with marijuana in her
pocket, is interrogated without being advised of her
Article 31(b) rights, and confesses to the possession of
100 pounds of marijuana in her parked vehicle located
on base, the 100 pounds of marijuana as well as Seaman
Pot’s confession will be excluded from evidence. The
reason—the 100 pounds of marijuana was discovered
by exploiting the unlawfully obtained evidence.

The opposite of this situation also represents the
same principle. As the result of an illegal search,
marijuana is found in Seaman Stupid’s locker. Seaman
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Stupid confesses because he was told that they had the
goods on him and was confronted with the marijuana
that was found in his locker. This confession is not
admissible because it was obtained by exploiting the
unlawfully obtained evidence.

When a command is concerned about what
procedures to follow, or whether or not a confession or
admission can be allowed into evidence, a lawyer should
be consulted. Unlike practical engineering, basic
electronics, or elementary mathematics, many legal
questions do not have definite answers. On the basis of
his or her training, however, a lawyer’s professional
opinion should provide the best available answers to
difficult questions that arise daily.

HOW TO GIVE THE WARNINGS

The foregoing discussions of Fifth and Sixth
Amendment rights have indicated that suspects have
rights that do not run to mere witnesses. Guidelines
have been given for helping you determine when a
witness shifts to the suspect category. The concept of in
custody has been explained. Now that you know how
to fit the person who is being interrogated into the
various categories, you are probably interested in a
formula that assures the admission of any evidence
produced by an interrogation.

Warning the Witness

Under Article 31, a witness enjoys two significant
rights. He or she may not be compelled to incriminate
himself or herself. Neither may the witness be
compelled to make a statement nor produce evidence
before a military tribunal if the evidence is not material
to the issue and tends to degrade him or her. Even
though each witness should be advised of these rights,
they are likely to become significant to you, the LN,
when the witness shifts to the suspect category.

Warning the Suspect

All suspects and accused persons are entitled to
warnings flowing from rights guaranteed by both the
Fifth and Sixth Amendments. A proper warning to one
accused or suspected of an offense is as follows:

1. You are suspected of committing the following
offenses(s): (Here describe the offense[s])

2. You have the right to remain silent.

3. Any statement you do make may be used as
evidence against you in trial by court-martial.



4. You have the right to obtain and consult with a
lawyer, either a civilian lawyer retained by you at your
own expense, or, if you wish, a military lawyer who will
be appointed to act as your counsel without cost.

5. You have the right to have a retained civilian
lawyer or an appointed military lawyer present with you
during this interview.

6. You have the right to terminate this interview at
any time and for any reason.

7. Do you understand?

8. Do you waive your right to counsel? (If the
accused has such a right.)

9. Do you consent to make a statement?

Ascertaining that the accused or suspect fully
understands his or her rights is particularly important,
for in the absence of understanding there can be no
intelligent choice to exercise or waive the rights. A court
may later look not only to the words used in giving the
warning, but also to the suspect’s age, intelligence, and
experience in this regard.

Documenting the Warning

Your command will likely have preprinted local
forms that detail these rights. Typically the accused will
be advised according to the form and will sign on the
form to indicate that he or she has been advised of his
or her rights. The form is then retained in case it
becomes necessary to prove in court that the warnings
were properly given. If your command does not have a
preprinted form, a sample appears in appendix A-1-m of
the JAG Manual.

When only the Article 31 warning is required (that
is, when the accused is going to NJP and has no right to
counsel), the warning will eliminate references to the
right to counsel and is given in the manner prescribed
by the article itself. Article 31(b) imposes the three
following requirements:

1. That the accused or suspect be informed of the
nature of the accusations against him or her

2. That the accused be told that he or she has the
right to remain silent

3. That the accused be advised that any statement
made by him or her maybe used as evidence against him
or her at a trial by court-martial

It is essential not only that the accused understands
the advice given, but also that the person giving the
advice makes certain (1) the accused understands this
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advice and (2) the accused affirmatively waives his or
her rights before any statement is obtained.
Accordingly, a proper Article 31 warning could be
phrased as follows:

Example: (The accused is suspected of stealing two
wallets that contained a total of $30.)
“Seaman Thief, I advise you that I suspect
you of stealing two wallets from the lockers
of Seaman One and Seaman Two last night.
I advise you that you have the right to remain
silent and if you do say anything, what you
say may be used against you as evidence in
a trial by court-martial. Do you understand?
Do you waive your rights and desire to make
a statement?”

It is not sufficient merely to read Article 31 to the
suspect or the accused. Neither is it in compliance with
Article 31 to tell the suspect or accused that he or she
need not incriminate himself or herself.

SEARCH AND SEIZURE

What is a search? What are the rights of an
individual being searched? What procedures must be
followed in requesting and conducting a search? What
are the different types of searches? You may not be
involved in conducting a search, but you should be
familiar with the procedures for preparing the paper
work associated with searches and the rights of
individuals being searched. The following discussions
are intended to help you answer the previous questions
and become familiar with the standards that must be
followed to make sure a search has been conducted
properly. In addition to these discussions, you should
familiarize yourself with the applicable command
instructions and JAG directives on search and seizure
procedures.

Each military member has a constitutionally
protected right of privacy. However, a service
member’s expectation of privacy must occasionally be
infringed upon because of military necessity. Military
law recognizes that the individual’s right of privacy is
balanced against the command’s legitimate interests in
maintaining health, welfare, discipline, and readiness,
as well as by the need to obtain evidence of criminal
offenses.

Searches and seizures conducted according to the
requirements of the United States Constitution will
generally yield admissible evidence. On the other hand,
evidence obtained in violation of constitutional
mandates will not be admissible in any later criminal



prosecution. With this in mind, the most productive
approach for you is to develop a thorough knowledge of
what actions are legally permissible (producing
admissible evidence for trial by court-martial) and what
actions are not. This understanding will enable the
command to determine, before acting in a situation,
whether prosecution will be possible. The legality of
the search or seizure depends on what was done by the
command at the time of the search or seizure. No
amount of legal brilliance by a TC at trial can undo an
unlawful search and seizure.

SOURCES OF THE LAW OF SEARCH AND
SEIZURE

United States Constitution— Although enacted in
the 18th century, the language of the Fourth Amendment
has never changed. The Fourth Amendment was not an
important part of American jurisprudence until this
century when courts created an exclusionary rule based
on its language:

The right of the people to be secure in their
persons, houses, papers, and effects against
unreasonable searches and seizures shall not be
violated, and no warrants shall issue, but upon
probable cause supported by oath or
affirmation, and particularly describing the
place to be searched, and the persons or things
to be seized.

An important concept contained in the Fourth
Amendment is that of probable cause. This concept is
not particularly complicated, nor is it as confusing as
often assumed.

In deciding whether probable cause exists, you must
first remember that conclusions of others do not
comprise an acceptable basis for probable cause. The
person who is called upon to determine probable cause
must, in all cases, make an independent assessment of
facts presented before a constitutionally valid finding of
probable cause can be made. The concept of probable
cause arises in many different factual situations.
Numerous individuals in a command may be called
upon to establish its presence during an investigation.
Although the reading of the U.S. Constitution would
indicate that only searches performed pursuant to a
warrant are permissible, there have been certain
exceptions carved out of that requirement, and these
exceptions have been classified as searches otherwise
reasonable. Probable cause plays an important role in

some of these searches that will be dealt with
individually in this chapter.

Although the Fourth Amendment mandates that
only information obtained under oath may be used as a
basis for probable cause, military courts traditionally
ignored this requirement. Still, it is strongly
recommended that the information be given under oath.
The oath is one factor that can add to the believability
of the person given the oath, the importance of which
will be discussed as follows.

The Fourth Amendment also provides that no search
or seizure will be reasonable if the intrusion is into an
are a not particularly described. This requirement
requires a particular description of the place to be
searched and items to be seized. Thus, the intrusion by
government officials must be as limited as possible in
areas where a person has a legitimate expectation of
privacy,

The exclusionary rule of the Fourth Amendment is
a judicially created rule based upon the language of the
Fourth Amendment. The United States Supreme Court
considered this rule necessary to prevent unreasonable
searches and seizures by government officials. In more
recent decisions, the Supreme Court has reexamined the
scope of this suppression remedy and concluded that the
rule should only be applied where the Fourth
Amendment violation is substantial and deliberate. So,
where government agents are acting in an objectively
reasonable manner (in good faith), the evidence seized
should be admitted despite technical violations of the
Fourth Amendment.

Manual for Courts-Martial— Unlike the area of
confessions and admissions covered in Article 31,
UCMJ, there is no basis in the UCMJ for the military
law of search and seizure. By a 1980 amendment to the
MCM, the Military Rules of Evidence were enacted.
The Military Rules of Evidence provide extensive
guidance in the area of search and seizure in rules
300-317. Anyone charged with the responsibility y for
authorizing and conducting lawful searches should be
familiar with those rules.

THE LANGUAGE OF THE LAW OF
SEARCH AND SEIZURE

Certain words and terms must be defined to properly
understand their use in this chapter. These definitions
are set forth as follows:

Search—A search is a quest for incriminating
evidence. It is an examination of a person or an area



with a view to the discovery of contraband or other
evidence to be used in a criminal prosecution. Three
factors must exist before the law of search and seizure
will apply. Does the command activity constitute:

e a quest for evidence;

® a search conducted by a government agent; or

e a search conducted in an area where a reasonable
expectation of privacy exists.

If, for example, it were shown that the evidence in
question has been abandoned by its owner, the quest for
such evidence by a government agent that led to the
seizure of the evidence would present no problem, since
there was no reasonable expectation of privacy of such
property.

Seizure—A seizure is taking possession of a person
or some item of evidence in conjunction with the
investigation of criminal activity. The act of seizure is
separate and distinct from the search; the two terms
varying significantly in legal effect. On some occasions
a search of an area may be lawful, but not a seizure of
certain items thought to be evidence. Examples of this
distinction will be seen later in this chapter, Mil.R.Evid.
316 deals specifically with seizures and creates some
basic rules for application of the concept. Additionally,
a proper person, such as anyone with the rank of E-4 or
above, or any criminal investigator, such as an NCIS
special agent, generally must be used to make the
seizure, except in cases of abandoned property.

Probable cause to search—Probable cause to search
is a reasonable belief, based upon believable
information having a factual basis, that a crime has been
committed and the person, property, or evidence sought
is located in the place or on the person to be searched.

Probable cause information generally comes from
any of the following sources:

o Written statements

® Oral statements communicated in person, via
telephone, or by other appropriate means of
communication

® Information known by the authorizing officer
(the CO)

Probable cause to apprehend—Probable cause to
apprehend an individual is similar in that a person must
conclude, based upon facts, that a crime was committed
and the person to be apprehended is the person who
committed the crime.
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A detailed discussion of the requirement for a
finding of probable cause to search appears later in this
chapter. Further discussion of the concept of probable
cause to apprehend also appears later in this chapter in
connection with searches incident to apprehension.

OBJECTS OF A SEARCH OR SEIZURE

In carrying out a lawful search or seizure, agents of
the government are bound to look for and seize only
items that provide some link to criminal activity.
Mil.R.Evid. 316 provides, for example, that the
following categories of evidence may be seized:

® Unlawful weapons made unlawful by some law
or regulation

® Contraband or items that may not legally be
possessed

¢ Evidence of a crime that may include such things
as instrumentalities of crime, items used to commit
crimes, fruits of crime, such as stolen property, and other
items that aid in the successful prosecution of a crime

® Persons, when probable cause exists for
apprehension

® Abandoned property that may be seized or
searched for any or no reason, by any person

® Government property

With regard to government property, the following
rules apply:

® Generally, government agents may search for
and seize such property for any or no reason, and there
is a presumption that no privacy expectation attaches.

® Footlockers or wall lockers are presumed to carry
with them an expectation of privacy; thus they can be
searched only when the Military Rules of Evidence
permit.

CATEGORIZATION OF SEARCHES

In discussing the law of search and seizure, we can
divide all search and seizure activity into two broad
areas-those that require prior authorization and those
that do not. Within the latter category of searches, there
are two types-searches requiring probable cause and
searches not requiring probable cause. The
constitutional mandate of reasonableness is most easily
met by those searches predicated on prior authorization,
and thus authorized searches are preferred. The courts
have recognized, however, that some situations require



immediate action, and here the reasonable alternative is
a search without prior authorization. Although this
second category is more closely scrutinized by the
courts, several valid approaches can produce admissible
evidence.

Probable Cause Searches Based Upon Prior
Authorization

Military search authorization—This type of prior
authorization search is akin to that described in the text
of the Fourth Amendment, but is the express product of
Mil.R.Evid. 315. Although the prior military law
contemplated that only officers in command could
authorize a search, Mil.R.Evid. 315 clearly intends that
the power to authorize a search follows the billet
occupied by the person involved rather than being
founded in rank or officer status. Thus, in those
situations where senior noncommissioned or petty
officers occupy positions as officers in charge (OICs) or
positions similar to command, they are generally
competent to authorize searches absent contrary
direction from the Secretary of the Navy.

In the typical case, the commander or other
competent military authority, such as an OIC, decides
whether probable cause exists when issuing a search
authorization. Although there is no per se exclusion of
COs, courts will decide, on a case-by-case basis,
whether a particular commander was in fact neutral and
detached. Mil.R.Evid. 315(d) provides that:

An otherwise impartial authorizing official
does not lose that character merely because he
or she is present at the scene of a search or is
otherwise readily available to persons who may
seek the issuance of a search authorization; nor
does such an official lose impartial character
merely because the official previously and
impartially authorized investigative activities
when such previous authorization is similar in
intent or function to a pretrial authorization
made by the United States district courts.

JURISDICTION TO AUTHORIZE
SEARCHES.— Before any competent military
authority can lawfully order a search and seizure, he or
she must have the authority necessary over both the
person and/or place to be searched, and the persons or
property to be seized. This authority, or jurisdiction, is
most often a dual concept—jurisdiction over the place
and over the person. Any search or seizure authorized
by one not having jurisdiction is a nullity, and even

though otherwise valid, the fruits of any seizure would
not be admissible in a trial by court-martial if objected
to by the defense.

Jurisdiction Over the Person.— It is critical to any
analysis of the authority of the CO over persons to
determine whether the person is a civilian or military
witness.

Civilians— The search of civilians is now permitted
under Mil.R.Evid. 315(c) when they are present aboard
military installations. This gives the military
commander an additional alternative in such situations
where the only possibility before the Mil.R.Evid. was to
detain that person for a reasonable time while a warrant
was sought from the appropriate federal or state
magistrate. Furthermore, a civilian desiring to enter or
exit a military installation maybe subject to a reasonable
inspection as a condition precedent to entry or exit.
Such inspections have recently been upheld as a valid
exercise by the commander of the administrative need
for security of military bases. Inspections will be
discussed later in this chapter.

Military— MiL.R.Evid. 315 indicates two categories
of military persons who are subject to search by the
authorization of competent military
authority— members of that CO’s unit and others who
are subject to military law when in places under that
CO’s jurisdiction; for example, aboard a ship or in a
command area. There is military case authority for the
proposition that the commander’s power to authorize
searches of members of his or her command goes
beyond the requirement of presence within the area of
the command, In one case, the court held that a search
authorized by the accused’s CO, although actually
conducted outside the squadron area, was nevertheless
lawful. Although this search occurred within the
confines of the Air Force base, a careful consideration
of the language of Mil.R.Evid. 315(d)(1) indicates that
a person subject to military law could be searched even
while outside the military installation. This would hold
true only for the search of the person, since personal
property, located off base is not under the jurisdiction of
the CO if situated in the United States, its territories, or
possessions.

Jurisdiction Over the Property.— Several topics
must be considered when determining whether a CO can
authorize the search of property. It is necessary to
decide first if the property is government-owned and, if
so, whether it is intended for governmental or private
use. If the property is owned, operated, or subject to the
control of a military person, its location determines
whether a commander may authorize a search or seizure.



If the private property is owned or controlled by a
civilian, the commander’s authority does not extend
beyond the limits of the pertinent command area.

Property that is government-owned and not
intended for private use may be searched at any time,
with or without probable cause, for any reason, or for no
reason at all. Examples of this type of property include
government vehicles, aircraft, ships, and so on.

Property that is government-owned and that has a
private use by military persons (for example,
expectation of privacy) maybe searched by the order of
the CO having control over the area, but probable cause
is required. An example of this type of property is a
BOQ/BEQ room.

Mil.R.Evid. 314 attempts to remove the confusion
about which kinds of government property involve
expectations of privacy. The intent of the rule in this
area is to affirm that there is a presumed right to privacy
in wall lockers, footlockers, and in items issued for
private use. With other government equipment, there is
a presumption that no personal right to privacy exists.

Property that is privately owned and controlled or
possessed by a military member within a military
command area (including ships, aircraft, and vehicles)
within the United States, its territories, or possessions,
may be ordered searched by the appropriate military
authority with jurisdiction, if the probable cause
requirement is fulfilled. Examples of this type of
property include automobiles, motorcycles, and

luggage.

Private property that is controlled or possessed by a
civilian (any person not subject to the UCMJ,) may be
ordered searched by the appropriate military authority
only if such property is within the command area
(including vehicles, vessels, or aircraft). If the property
ordered searched is, for example, a civilian banking
institution located on base, attention must be given to
any additional laws or regulations that govern those
places.

Searches outside the United States, its territories or
possessions, constitute special situations. Here the
military authority or his or her designee may authorize
searches of persons subject to the UCMJ, their personal
property, vehicles, and residences, on or off a military
installation. Any relevant treaty or agreement with the
host country should be complied with. The probable
cause requirement still exists. Except where
specifically authorized by international agreement,
foreign agents do not have the right to search areas
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considered extensions of the sovereignty of the United
States.

DELEGATION OF THE POWER TO
AUTHORIZE SEARCHES.— Traditionally,
commanders have delegated their power to authorize
searches to their chief of staff, command duty officer
(CDO), or even the officer of the day (OOD). This
practice was held to be illegal, as the Court of Military
Appeals has held that a CO may not delegate the power
to authorize searches and seizures to anyone except a
military judge or military magistrate. The court decided
that most searches authorized by delegees such as CDOs
would result in unreasonable searches or seizures in
violation of the Fourth Amendment. If full command
responsibility devolves upon a subordinate, that person
may authorize searches and seizures since the
subordinate in such cases is acting as the CO. General
command responsibility does not automatically devolve
to the CDO, OOD, or even the executive officer (XO)
simply because the CO is absent. Only if full command
responsibilities devolve to a subordinate member of the
command may that person lawfully authorize a search.
If, for example, the CDO or OOD must contact a
superior officer or the CO before acting on any matter
affecting the command, full command responsibilities
will not have devolved to that person and, therefore, he
or she could not lawfully authority a search or seizure.
Guidance on this matter has been issued by the
Commander in Chief Atlantic Fleet (CINCLANTFLT),
Commander in Chief Pacific Fleet (CINCPACFLT), and
Commander in Chief U.S. Naval Forces, Europe
(CINCUSNAVEUR). Until the courts provide further
guidance on this issue, you should follow the guidance
set forth by your respective CINCs.

THE REQUIREMENT OF NEUTRALITY
AND DETACHMENT.— A commander must be
neutral and detached when acting on a request for search
authorization. The courts have issued certain rules that,
if violated, will void any search authorized by a CO on
the basis of lack of neutrality and detachment. These
rules are designed to prevent an individual who has
entered the evidence gathering process from thereafter
acting to authorize a search. The intent of both the
courts’ decisions and the rules of evidence is to maintain
impartiality in each case. When a commander has
become involved in any capacity concerning an
individual case, the commander should carefully
consider whether his or her perspective can truly be
objective when reviewing later requests for search
authorization.



If a commander is faced with a situation in which
action on a search authorization request is impossible
because of a lack of neutrality or detachment, a superior
commander in the chain of command or another
commander who has jurisdiction over the person or
place should be asked to authorize the search.

THE REQUIREMENT OF PROBABLE
CAUSE.— As discussed earlier, the probable cause
determination is based upon a reasonable belief that a
crime was committed and certain persons, property, or
evidence related to that crime will be found in the place
or on the persons to be searched.

Before a person may conclude that probable cause
to search exists, he or she should have a reasonable
belief that the information giving rise to the intent to
search is believable and has a factual basis.

The portion of Mil.R.Evid. 315 dealing with
probable cause recognizes the proper use of hearsay
information in the determination of probable cause and
allows such determinations to be based either wholly or
in part on such information.

Probable cause must be based on information
provided to or already known by the authorizing official.
Such information can come to the commander through
written documents, oral statements, messages relayed
through normal communications procedures such as the
telephone or by radio, or may be based on information
already known by the authorizing official.

In all cases, both the factual basis and believability
basis should he satisfied. The factual basis requirement
is met when an individual reasonably concludes that the
information, if reliable, adequately apprises him or her
that the property in question is what it is alleged to be
and is located where it is alleged to be. Information is
believable when an individual reasonably concludes
that it is sufficiently reliable to be believed.

The method of application of the tests will differ,
however, depending upon circumstances. The
following examples are illustrative:

® An individual making a probable cause
determination who observes an incident firsthand must
determine only that the observation is reliable and that
the property is likely to be what it appears to be. For
example, an officer who believes that he or she sees an
individual in possession of heroin must first conclude
that the observation was reliable; for example, whether
his or her eyesight was adequate and the observation was
long enough, and that he or she has sufficient knowledge
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and experience to be able reasonably to believe that the
substance in question is in fact heroin.

® An individual making a probable cause
determination who relies upon the in-person report of
an informant must determine both that the informant is
believable and that the property observed is likely to be
what the observer believes it to be. The determining
individual may consider the demeanor of the informant
to help determine whether the informant is believable.
An individual known to have a clean record and no bias
against the suspect is likely to be credible.

® An individual making a probable cause
determination who relies upon the report of an informant
not present before the authorizing official must
determine both that the informant is believable and that
the information supplied has a factual basis. The
individual making the determination may use one or
more of the following factors to decide whether the
informant is believable.

Prior record as a reliable informant—Has the
informant given information in the past that proved
to be accurate?

Corroborating detail—Has enough detail of the
informant’s information been verified to imply that
the remainder can reasonably be presumed to be
accurate?

Statement against interest—Is the information
given by the informant sufficiently adverse to the
pecuniary or penal interest of the informant to imply
that the information may reasonably be presumed to
be accurate?

Good citizen—Is the character of the informant, as
a person known by the individual making the
probable cause determination, such as to make it
reasonable to presume that the information is
accurate?

The factors listed previously are not the only ways
to determine an informant’s believability. The
commander may consider any factor tending to show
believability, such as the informant’s military record, his
or her duty assignments, and whether the informant has
given the information under oath.

Mere allegations, however, may not be relied upon.
Thus, an individual may not reasonably conclude that
an informant is reliable simply because the informant is
described as such by a law enforcement agent. The
individual making the probable cause determination
should be supplied with specific details of the
informant’s past actions to allow that individual to



personally and reasonably conclude that the informant
is reliable. The informant’s identity need not be
disclosed to the authorizing officer, but it is often a good
practice to do so.

FORMS.— Although written forms to record the
terms of the authorization or to set forth the underlying
information relied upon in granting the request are not
mandatory, the use of such memorandums is highly
recommended for several reasons. Many cases may

take some time to get to trial. It is helpful to the person
who must testify about actions taken in authorizing a
search to review such documents before testifying.
Further, these records may be introduced to prove that
the search was lawful.

The Judge Advocate General of the Navy has
recommended the use of the standard record of search

authorization form set forth in appendix A-1-n to the
JAG Manual and as shown in[figure 4-1] Should the

1. At on
Time Date

in his or her capacity as

RECORD OF AUTHORIZATION TO SEARCH
(SEE JAGMAN 0170)

I was approached by

Name, rate, service

who having been first

and requested permission to search his

Duty
duly sworn, advised me that he or she suspected
Name
of
Offense
or her for

Object or Place

2. The reasons given to me for suspecting the above named person were:

Items

4. T have therefore authorized

3. After carefully weighing the foregoing information, I was of the belief that the crime of
[had been] [was being] [was about to be] committed, that
was the likely perpetrator thereof, that a search of the object
or area stated above would probably produce the items stated and that such items were [the fruits of crime]

[the instrumentalities of a crime] [contraband] [evidence].

to search the place named for

the property specified, and if the property be found there, to seize it.

Grade Signature

Date and Time

Title

Fibure 4-1.—Record of authorization to search.



INSTRUCTIONS

1. Although the person bringing the information to the attention of the individual empowered to
authorize the search will normally be one in the execution of investigative or police duties, such need not
be the case. The information may come from one as a private individual.

2. Other than his or her own prior knowledge of facts relevant thereto, all information considered by
the individual empowered to authorize a search on the issue of probable cause must be provided under
oath or affirmation. Accordingly, before receiving the information that purports to establish the requisite
cause, the individual empowered to authorize the search will administer an oath to the person(s) providing
the information. An example of an oath is as follows: Do you solemnly swear (or affirm) that the
information you are about to provide is true to the best of your knowledge and belief, so help you God?
(This requirement does not apply when all information considered by the individual empowered to
authorize the search, other than his or her prior personal knowledge, consists of affidavits or other
statements previously duly sworn to before another official empowered to administer oaths.)

3. The area or place to be searched must be specific, such as wall locker, wall locker and locker box,
residence, or automobile.

4. A search may be authorized only for the seizure of certain classes of items: (1) fruits of a crime
(the results of a crime such as stolen objects); (2) instrumentalities of a crime (example: search of an
automobile for a crowbar used to force entrance into a building that was burglarized);(3) contraband (items
the mere possession of which is against the law); or (4) evidence of crime (example: bloodstained clothing
of an assault suspect).

5. Before authorizing a search, probable cause must exist. This means reliable information that would
lead a reasonably prudent and cautious man or woman to a natural belief that:

a. an offense probably is about to be, or has been committed;
b. specific fruits or instrumentalities of the crime, contraband, or evidence of the crime exist; and
c. such fruits, instrumentalities, contraband, or evidence are probably in a certain place.

In arriving at the above determination it is generally permissible to rely on hearsay information,
particularly if it is reasonably corroborated or has been verified in some substantial part by other facts or
circumstances. However, unreliable hearsay cannot alone constitute probable cause, such as where the
hearsay is several times removed from its source or the information is received from an anonymous
telephone call. Hearsay information from an informant maybe considered if the information is reasonably
corroborated or has been verified in some substantial part by other facts, circumstances, or events. The
mere opinion of another that probable cause exists is not sufficient; however, along with the pertinent facts,
it may be considered in reaching the conclusion as to whether or not probable cause exists. If the
information available does not satisfy the foregoing, an additional investigation to produce the necessary
information may be ordered.

Figure 4-1—Record of authorization to search—Continued.
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exigencies of the situation require an immediate
determination of probable cause, with no time to use the
form, make a record of all facts used and actions taken
as soon as possible after the events have occurred.

Finally, probable cause must be determined by the
person who is asked to authorize the search without
regard to the prior conclusions of others on the question
to be answered. No conclusion of the authorizing
official should ever be based on a conclusion of some
other person or persons. The determination that
probable cause exists can be arrived at only by the
officer charged with that responsibility,

EXECUTION OF THE SEARCH
AUTHORIZATION— Mil.R.Evid. 315(h) provides
that a search authorization or warrant should be served
upon the person whose property is to be searched if that
person is present. Further, the persons who actually
perform the search should compile an inventory of items
seized and should give a copy of the inventory to the
person whose property is seized. If searches are carried
out in foreign countries, the rule provides that actions
should conform to any existing international
agreements. Failure to comply with these provisions,
however, will not necessarily render the items involved
inadmissible at a trial by court-martial,

Probable Cause Searches Without Prior
Authorization

As discussed earlier, there are two basic categories
of searches that can be lawful if properly executed. Our
discussion to this point has centered on those types of
searches that require prior authorization. We will now
discuss those categories of searches that have been
recognized as exceptions to the general rule requiring
authorization before the search. Recall that within this
category of searches there are searches requiring
probable cause and searches not requiring probable
cause.

Exigency Searches

This type of search is permitted by Mil.R.Evid.
315(g) under circumstances demanding some
immediate action to prevent removal or disposal of
property believed, on reasonable grounds, to be
evidence of a crime. Although the exigencies may
permit a search to be made without the requirement of
a search authorization, the same amount of probable
cause required for search authorizations must be found
to justify an intrusion based on exigency. Prior
authorization is not required under Mil.R.Evid. 315(g)
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for a search based upon probable cause under the
following circumstances:

Insufficient time—No authorization need be
obtained where there is probable cause to search and
there is a reasonable belief that the time required to
obtain an authorization would result in the removal,
destruction, or concealment of the property or
evidence sought. Although both military and civilian
case law, in the past, have applied this doctrine almost
exclusively to automobiles, it now seems possible that
this exception may be a basis for entry into barracks
and apartments in situations where drugs are being
used. The Court of Military Appeals found that an
OOD, when confronted with the unmistakable odor of
burning marijuana outside the accused’s barracks
room, acted correctly when he demanded entry to the
room and placed all occupants under apprehension
without first obtaining the CO’s authorization for his
entry. The fact that he heard shuffling inside the
room, and was on an authorized tour of living spaces,
was considered crucial, as well as the fact that the unit
was overseas. The court felt that this was a present
danger to the military mission, and thus military
necessity warranted immediate action.

Lack of communication—Action is permitted in
cases where probable cause exists and destruction,
concealment, or removal is a genuine concern, but
communication with an appropriate authorizing official
is prevented by reasons of military operational
necessity. For instance, where a nuclear submarine, or
a Marine Corps unit in the field maintaining radio
silence lacks a proper authorizing official (perhaps due
to some disqualification on neutrality grounds), no
search would otherwise be possible without breaking
the silence and perhaps endangering the unit and its
mission.

Search of operable vehicles—This type of search
is based upon the United States Supreme Court’s
creation of an exception to the general warrant
requirement where a vehicle is involved. Two factors
are controlling. First, a vehicle may easily be
removed from the jurisdiction if a warrant or
authorization were necessary; and second, the court
recognizes a lesser expectation of privacy in
automobiles. In the military, the term vehicle includes
vessels, aircraft, and tanks, as well as automobiles,
trucks, and so on. If probable cause exists to stop and
search a vehicle, then authorities may search the entire
vehicle and any containers found therein in which the
suspected item might reasonably be found. All this
can be done without an authorization. It is not



necessary to apply this exception to government
vehicles, as they may be searched any time and any
place under the provisions of Mil.R.Evid. 314(d).

Searches Not Requiring Probable Cause

Mil.R.Evid. 314 lists several types of lawful
searches that do not require either a prior search
authorization or probable cause.

SEARCHES UPON ENTRY TO OR EXIT
FROM U.S. INSTALLATIONS, AIRCRAFT, AND
VESSELS ABROAD.— Commanders of military
installations, aircraft, or vessels located abroad may
authorize personnel to conduct searches of persons or
property upon entry to or exit from the installation,
aircraft, or vessel. The justification for the search is
the need to make sure the security, military fitness, or
good order and discipline of the command is
maintained.

CONSENT SEARCHES.— If the owner, or other
person in a position to do so, consents to a search of
his or her person or property over which he or she has
control, a search maybe conducted by anyone for any
reason (or for no reason) pursuant to Mil.R.Evid.
314(e). If a free and voluntary consent is obtained, no
probable cause is required. For example, where an
investigator asks the accused if he or she “might check
his or her personal belongings” and the accused
answers, “Yes ... it’s all right with me,” the Court of
Military Appeals has found that there was consent.
The court has also said, however, that mere agreement
in the face of authority is not consent. Thus, where
the CO and the chief master-at-arms appeared at the
accused’s locker with a pair of bolt cutters and asked
if they could search, the accused’s affirmative answer
was not consent. The question in each case will be
whether consent was freely and voluntarily given.
Voluntary consent can be obtained from a suspect who
is under apprehension if all other facts indicate it is
not mere acquiescence.

Except under the Navy’s urinalysis program,
there is no absolute requirement that an individual
who is asked for consent to search be told of the right
to refuse such consent, nor is there any requirement
to warn under Article 31(b), even when the individual
is a suspect before requesting consent. (OPNAVINST
5350.4B currently requires the Navy to inform a
member of his or her right to refuse a consent
urinalysis.) Both warnings can help show that
consent was voluntarily given. The courts have been
unanimous in finding such warnings to be strong
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indicia that any waiver of the right to privacy thereafter
given was free and voluntary.

Additionally, use of a written consent to search form
is a sound practice. JAGMAN, appendix A-1-0, and
illustrate the consent to search form that
should be used. Remember that since the consent itself
is a waiver of a constitutional right by the person
involved, it may be limited in any manner, or revoked
at anytime. The fact that you have the consent in writing
does not make it binding on a person if a withdrawal or
limitation is communicated. Refusing to give consent
or revoking it does not then give probable cause where
none existed before. You cannot use the legitimate
claim of a constitutional right to infer guilt or that the
person must be hiding something.

Even where consent is obtained, if any other
information is solicited from one suspected of an
offense, proper Article 31 warnings and, in most cases,
counsel warnings must be given.

As previously noted, we use the term control over
property rather than ownership. For instance, if Seaman
Frost occupies a residence with her male companion,
John Doe, John can consent to a search of the residence.
Suppose, however, that Seaman Frost keeps a large tin
box at the residence to which John is not allowed access.
The box would not be subject to a search based upon
John’s consent. He could only consent to a search of
those places or areas where Seaman Frost has given him
control. Likewise, if Seaman Frost maintained her own
private room within the residence, and John was not
permitted access to the room by her, John could not give
consent for a search of that room.

STOP AND FRISK.— Although most often
associated with civilian police officers, this type of
limited seizure of the person is specifically included in
Mil.R.Evid. 314(f). It does not require probable cause
to be lawful and is most often used in situations where
an experienced officer, chief petty officer, or petty
officer is confronted with circumstances that just do not
seem right. This articulable suspicion allows the law
enforcement officer to detain an individual to ask for
identification and an explanation of the observed
circumstances. This is the stop portion of the intrusion.
Should the person who makes the stop have reasonable
grounds to fear for his or her safety, a limited frisk or pat
down of the outer garments of the person stopped is
permitted to find out whether a weapon is present. If

any weapon is discovered in this pat down, its seizure
can provide probable cause for apprehension and a later
search incident thereto. There is, however, no right to
frisk or pat down a suspect in situations where no
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CONSENT TO SEARCH
(SEE JAGMAN 0170)

. have been advised that inquiry is being made

in connection with

I have been advised of

my right not to consent to a search of [my person] [the premises mentioned below]. I hereby authorize
and

who [has]

[have been] identified to me as

to’ conduct a

complete search of my [person] [residence] [automobile] [wall locker] [

Position(s)

] located at

or promises of any kind.

I authorize the above listed personnel to take from the area searched any letters, papers, materials, or other
property which they may desire. This search may be conducted on

This written permission is being given by me to the above named personnel voluntarily and without threats

Date

WITNESSES

Signature

Figure 4-2.-Consent to search.

apprehension of personal danger is involved, nor can the
frisk be conducted in a more than cursory manner to
ensure safety. Further, any detention must be brief and
related to the original suspicion that underlies the stop.

SEARCHES INCIDENT TO LAWFUL
APPREHENSION.— A search of an individual’s
person, of the clothing he or she is wearing, and of the
places into which he or she could reach to obtain a
weapon or destroy evidence is a lawful search if
conducted incident to a lawful apprehension of that
individual and pursuant to Mil.R.Evid. 314(g).

Apprehension is the taking into custody of a person.
This means the imposition of physical restraint and is
substantially the same as civilian arrest. It differs from
military arrest which is merely the imposition of moral
restraint.
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A search incident to a lawful apprehension will be
lawful if the apprehension is based upon probable cause.
This means that the apprehending official is aware of
facts and circumstances that would justify a reasonable
person to conclude that an offense has been or is being
committed and the person to be apprehended committed
or is committing the offense.

The concept of probable cause as it relates to
apprehension differs somewhat from that associated
with probable cause to search. Instead of concerning
oneself with the location of evidence, the second inquiry
concerns the actual perpetrator of the offense.

An apprehension may not be used as a subterfuge
to conduct an otherwise unlawful search. Furthermore,
only the person apprehended and the immediate area
where that person could easily obtain a weapon or
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destroy evidence may be searched. For example, a
locked suitcase next to the person apprehended may not
be searched incident to the apprehension, but it may be
seized and held pending authorization for a search based
on probable cause.

Until recently, the extent to which an automobile
might be searched incident to the apprehension of the
driver or passengers therein was unsettled. In 1981,
however, the United States Supreme Court firmly
established the lawful scope of such apprehension
searches. The court held that when a law enforcement
officer lawfully apprehends the occupants of an
automobile, the officer may conduct a search of the
entire passenger compartment, including a locked glove
compartment, and any containers found therein,
whether opened or closed.

Decisions of the United States Supreme Court have
further limited the scope of a search incident to
apprehension where the suspect possesses a briefcase,
duffel bag, footlocker, suitcase, and soon. If it is shown
that the object carried or possessed by a suspect was
searched incident to the apprehension; that is, at the
same time as the apprehension, then the search of that
item is likely to be upheld. If, however, the suspect is
taken away to be interrogated in room 1 and the suitcase
is taken to room 2, a search of the item would not be
incident to the apprehension since it is outside the reach
of the suspect. Here, search authorization would be
required.

EMERGENCY SEARCHES TO SAVE LIFE
OR FOR RELATED PURPOSES.— In emergency
situations, Mil.R.Evid. 314(i) permits searches to be
conducted to save lives or for related purposes. The
search may be performed in an effort to render
immediate medical aid, to obtain information that will
assist in the rendering of such aid, or to prevent
immediate or ongoing personal injury. Such a search
must be conducted in good faith and may not be a
subterfuge to circumvent an individual’s Fourth
Amendment protections.

Plain View Searches

When a government official is in a place where he
or she has a lawful right to be, whether by invitation or
official duty, evidence of a crime observed in plain view
may be seized according to Mil.R.Evid. 316. An often
repeated example of this type of lawful seizure arises
during a wall locker inspection. While looking at the
uniforms of a certain service member, a baggie of
marijuana falls to the deck. Its seizure as contraband is
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justifiable under these circumstances as having been
observed in plain view. Another situation could arise
while a searcher is carrying out a duly authorized search
for stolen property and comes upon a gun in the search
area. Since it is contraband, it is both seizable and
admissible in court-martial proceedings.

Body Views and Intrusions

Under certain circumstances defined in Mil.R.Evid.
312, evidence that is the result of a body view or
intrusion will be admissible at court-martial. There are
also situations where such body views and intrusions
may be performed in a nonconsensual manner and still
be admissible.

Visual examination of the unclothed body may be
made with the consent of the individual subject to the
inspection. An involuntary display of the unclothed
body, including a visual examination of body cavities,
may be required only if conducted in reasonable fashion
and authorized under the following provisions of the
Military Rules of Evidence:

® Inspections and inventories under Mil.R.Evid.
313

® Searched under Mil.R.Evid. 314(b) and 314(c) if
there is a reasonable suspicion that weapons,
contraband, or evidence of a crime is concealed on the
body of the person to be searched

® Searched within jails and similar facilities under
Mil.R.Evid. 314(h) if reasonably necessary to maintain
the security of the institution or its personnel

® Searched incident to lawful apprehension under
Mil.R.Evid. 315

An examination of the unclothed body under this
rule should be conducted whenever practical by a person
of the same sex as that of the person being examined,
provided, however, that failure to comply with this
requirement does not make an examination an unlawful
search within the meaning of Mil.R.Evid. 311.

A reasonable nonconsensual physical intrusion into
the mouth, nose, and ears may be made when a visual
examination of the body is permissible. Nonconsensual
intrusions into other body cavities may be made under
the following categories.

For purposes of seizure—When there is a clear
indication that weapons, contraband, or other evidence
of a crime is present, to remove weapons, contraband,
or evidence of a crime discovered if such intrusion is



made in a reasonable fashion by a person with
appropriate medical qualifications.

For purposes of search—To search for weapons,
contraband, or evidence of a crime if authorized by a
search warrant or search authorization and conducted by
a person with appropriate medical qualifications.

Notwithstanding this rule, a search under
Mil.R.Evid. 314(h) may be made without a search
warrant or authorization if such search is based on a
reasonable suspicion that the individual is concealing
weapons, contraband, or evidence of a crime.

Extraction of bodily fluids—The nonconsensual
extraction of body fluids; for example, blood, is
permissible under the two following circumstances:

® Pursuant to a lawful search authorization

® Where the circumstances show a clear indication
that evidence of a crime will be found, and that there is
reason to believe that the delay required to seek a search
authorization could result in the destruction of the
evidence

Involuntary extraction of body fluids, whether
conducted pursuant to either situations mentioned
previously, must be done in a reasonable fashion by a
person with the appropriate medical qualifications. (It
is likely that physical extraction of a urine sample would
be considered a violation of constitutional due process,
even if based on an otherwise lawful search
authorization.) Note that an order to provide a urine
sample through normal elimination, as in the typical
urinalysis inspection, is not an extraction and need not
be conducted by medical personnel.

Intrusions for valid medical purposes—The
military may take whatever actions are necessary to
preserve the health of a service member. Thus, evidence
or contraband obtained from an examination or
intrusion conducted for a valid medical purpose maybe
seized and will be admissible at a court-martial.

THE USE OF DRUG-DETECTOR DOGS

Military working dogs can be used as drug-detector
dogs. As such, they can be used to assist in the obtaining
of evidence for use in courts-martial. Some of the ways
they can be used include their use in gate searches or
other inspections under Mil.R.Evid. 313 and to establish
the probable cause necessary for a later search.

One situation where the use of the dog was
considered permissible was during a gate search
conducted on an overseas installation. The dog’s alert
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could be used to establish probable cause to apprehend
the accused. All evidence obtained was held to be
admissible. Recently, the Court of Military Appeals
held that the use of detector dogs at gate searches in the
United States was also reasonable.

In another case, the Court of Military Appeals
permitted a detector dog to be brought to an automobile
believed to contain marijuana. The dog alerted on the
car’s rear wheels and exterior and that prompted the
police to detain the accused. The proper commander
was then notified of this alert and the other
circumstances surrounding the case. The search of the
vehicle was then conducted pursuant to the
authorization of the commander.

The court held that the use of the marijuana dog in
an area surrounding the car was lawful. The mere act
of monitoring airspace surrounding the vehicle did not
involve an intrusion into an area of privacy. Thus, the
dog’s alert was not a search, but a fact that could be
relayed to the proper commander for a determination of
probable cause. The Supreme Court has also held that
using a dog in a common area to sniff a closed suitcase
is not a search at all.

Close attention must be given to establishing the
reliability of the informers in this situation; for example,
the dog and doghandler. The drug-detector dog is
simply an informant, albeit with a longer nose and a
somewhat more scruffy appearance. As in the usual
informant situation, there must be a showing of both
factual basis; for example, the dog’s alert and
surrounding circumstances and the dog’s reliability.
This reliability may be determined by the CO through
either of two commonly used methods. The first method
is for the CO to observe the accuracy of a particular
dog’s alert in a controlled situation. The second method
is for the CO to review the record of the particular dog’s
previous performance in actual cases. Although either
of these methods may be sufficient by itself for a
determination that a dog is reliable, both should be used
whenever practical. For more information on the use of
military working dogs as drug detectors and establishing
their reliability as such, see Military Working Dog
Manual, OPNAVINST 5585.2A.

A few words of caution about the use of drug dogs.
One court has stated that a military commander who
participates in an inspection involving the use of
detector dogs in the command area cannot later
authorize a search based upon later alerts by the same
dogs during that use. This illustrates the point that any
person swept into the evidence-gathering process may
find it impossible later to be considered an impartial



official. The provisions of the Military Rules of
Evidence are geared to lessen the effect in this type of
case, in that mere presence at the scene is not per se
disqualifying; but again, the line is difficult to draw.

In summary, the use of dogs for the purpose of
ferreting out drugs or contraband that threaten military
security and performance is reasonable means to
provide probable cause when:

® the dog alerts in a common area, such as a
barracks passageway, or

¢ the dog alerts on the airspace extending from an
area where there is an expectation of privacy.

INSPECTIONS AND INVENTORIES

Although not within either category of searches
(prior authorization/without prior authorization),
administrative inspections and inventories conducted by
government agents may yield evidence admissible in
trials by court-martial. Mil.R.Evid. 313 codifies the law
of military inspections and inventories. Traditional
terms that were formerly used to describe various
inspections; for example, shakedown search or gate
search, have been abandoned as being confusing. If
carried out lawfully, inspections and inventories are not
designed to be quests for evidence and are thus not
searches in the strictest sense. It follows that items of
evidence found during these inspections are admissible
in court-martial proceedings. If either of these
administrative activities is primarily a quest for
evidence directed at certain individuals or groups, the
inspection is actually a search and evidence seized will
not be admissible.

Inspections

Mil.R.Evid. 313(b) defines inspection as an
“examination... conducted as an incident of command
the primary purpose of which is to determine and to
ensure the security, military fitness, or good order and
discipline of the unit, organization, installation, vessel,
aircraft, or vehicle.” Thus, an inspection is conducted
to make sure mission readiness is part of the inherent
duties and responsibilities of those in the military chain
of command. Because inspections are intended to
discover, correct, and deter conditions detrimental to
military efficiency and safety, they are considered as
necessary to the existence of any effective armed force
and inherent in the very concept of a military
organization.
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Mil.R.Evid. 313(b) makes it clear that “an
examination made for the primary purpose of obtaining
evidence for use in a trial by court-martial or in other
disciplinary proceedings is not an inspection within the
meaning of this rule.” An otherwise valid inspection is
not rendered invalid solely because the inspector has as
his or her secondary purpose that of obtaining evidence
for use in a trial by court-martial or in other disciplinary
proceedings.

For example, assume Captain Deck suspects
Seaman Doe of possessing marijuana because of an
anonymous tip received by telephone. Captain Deck
cannot proceed to Seaman Doe’s locker and inspect it
because what he is really doing is searching it—looking
for the marijuana. How about an inspection of all
lockers in Seaman Doe’s wing of the barracks? This will
afford Captain Deck an opportunity to get into Seaman
Doe’s locker on a pretext. Because it is a pretext for a
search, it would be invalid; in fact, it is a search. And
note that this is not a lawful probable cause search
because the captain has no underlying facts and
circumstances from which to conclude that the informer
is reliable or that his or her information is believable.

Suppose, however, that Captain Deck, having no
information concerning Seaman Doe, is seeking to
remove contraband from his command, prevent removal
of government property, and reduce drug trafficking.
He establishes inspections at the gate. Those entering
and leaving through the gate have their persons and
vehicles inspected on a random basis. Captain Deck is
not trying to get goods on Seaman Doe or any other
particular individual. Seaman Doe carries marijuana
through the gate and is inspected. The inspection is a
reasonable one; the trunk of the vehicle, under its seats,
and Seaman Doe’s pockets are checked. Marijuana is
discovered in Seaman Doe’s trunk. The marijuana was
discovered incident to the inspection. Seaman Doe was
not singled out and inspected as a suspect. Here, the
purpose was not to get Seaman Doe, but merely to deter
the flow of drugs or the contraband. The evidence
would be admissible.

An inspection maybe made of the whole or any part
of a unit, organization, installation, vessel, aircraft, or
vehicle. Inspections are quantitative examinations
because they do not single out specific individuals or
very small groups of individuals. There is, however, no
legal requirement that the entirety of a unit or
organization be inspected. An inspection should be
totally exhaustive (for example, every individual of the
chosen component is inspected) or it should be done on
a random basis, by inspecting individuals according to



some rule of chance. Such procedures will be an
effective means to avoid challenges based on grounds
that the inspection was a subterfuge for a search. Unless
authority to so do has been withheld by competent
superior authority, any individual placed in a command
or appropriate supervisory position may inspect the
personnel and property within his or her control.

An inspection also includes an examination to
locate and confiscate unlawful weaponss and other
contraband. Contraband is defined as material the
possession of which is by its very nature unlawful.
Material may be declared to be unlawful by appropriate
statute, regulation, or order. For example, liquor is
prohibited aboard ship and would be contraband if found
in Seaman Doe’s seabag aboard ship, although it might
not be contraband if found in Seaman Jones’ BEQ room.

Mil.R.Evid. 313(b) indicates that certain classes of
contraband inspections are especially likely to be
subterfuge searches and thus not inspections at all. If
the contraband inspection (1) occurs immediately after
a report of some specific offense in the unit and was not
previously scheduled; (2) singles out specific
individuals for inspection; or (3) inspects some people
substantially more thoroughly than others, then the
government must prove that the inspection was not
actually a subterfuge search.

As a practical matter, the rule expresses a clear
preference for previously scheduled contraband
inspections. Such scheduling helps make sure the
inspection is a routine command function and not an
excuse to search specific persons or places for evidence
of a crime. The inspection should be scheduled
sufficiently far enough in advance to eliminate any
reasonable chance that the inspection is being used as a
subterfuge. Such scheduling may be made as a matter
of date or event. In other words, inspections may be
scheduled to take place on any specific date, or on the
occurrence of a specific event beyond the usual control
of the commander. The previously scheduled
inspection, however, need not be preannounced need.

Mil.R.Evid. 313(b) permits a person acting as an
inspector to use any reasonable natural or technological
aid in conducting an inspection. The marijuana
detection dog, for instance, is a natural aid that may be
used to assist an inspector in more accurately
discovering marijuana during an inspection of a unit for
marijuana. If the dog should alert on an area that is not
within the scope of the inspection, however, that area
may not be searched without a prior authorization. Also,
where the CO is conducting the inspection when the dog
alerts, he or she should not authorize the search himself
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or herself, but should seek authorization from some
other competent authority. This is because the
commander’s participation in the inspection may render
him or her disqualified to authorized searches.

Inventories

Mil.R.Evid. 313(c) codifies case law by recognizing
that evidence seized during a bona fide inventory is
admissible. The rationale behind this exception to the
usual probable cause requirement is that such an
inventory is not prosecutorial in nature and is a
reasonable intrusion. Commands may inventory the
personal effects of members who are on an unauthorized
absence, placed in pretrial confinement, or hospitalized.
Contraband or evidence incidentally found during such
a legitimate inventory will be admissible in a later
criminal proceeding. However, an inventory may not
be used as a subterfuge for a search.

DRUG ABUSE DETECTION

Not in My Navy and Zero Tolerance are the Navy’s
call to arms in the war on drugs. These statements
reflect our commitment to the elimination of illicit drugs
and drug abusers from the Naval Establishment and the
continued emphasis placed on deterrence, leadership,
and expeditious action. While the options available to
commanders in combating drug abuse are many and
varied, this section deals only with the urinalysis
program and its limitations.

GENERAL GUIDANCE

The urinalysis program of the Navy was established
to provide a means for the detection of drug abuse and
to serve as a deterrent against drug abuse. OPNAVINST
5350.4B contains guidelines on alcohol and drug abuse
prevention and control. Additional guidance is found in
the Military Rules of Evidence. These rules and
directives contain detailed guidelines for the collection,
analysis, and use of urine samples.

The positive results of a urinalysis test may be used
for a number of distinct purposes, depending on how the
original sample was obtained. Therefore, it is important
to be able to recognize when, and under what
circumstances, a command may conduct a proper
urinalysis.

TYPES OF TESTS

OPNAYVINST 5350.4B directs that commanders,
COs, and OICs should conduct an aggressive urinalysis



testing program, adapted as necessary to meet unique
unit and local situations. The specific types of urinalysis
testing and authority to conduct them are outlined as
follows.

Search and Seizure

Tests conducted with member’s consent. Members
suspected of having unlawfully used drugs may be
requested to consent to urinalysis testing. For consent
to be valid, it must be freely and voluntarily given. In
this regard, OPNAVINST 5350.4B provides that, before
requesting consent, commands should advise the
member that he or she is suspected of drug use and may

decline to provide a sample. A recommended urinalysis
consent form is shown in[figure 4-3|

Probable cause and authorization. Urinalysis
testing may be ordered, according to Mil.R.Evid 312(d)
and 315, whenever there is probable cause to believe
that a member has wrongfully used drugs and that a test

will produce evidence of such use. For example, during
a routine locker inspection in the enlisted barracks, you
find an open baggie of what appears to be marijuana
under some clothes in Petty Officer Doe’s wall locker.
Along with the marijuana you find a roach clip and some
rolling papers. You notify the CO of your find and he
sends for Doe. A few minutes later, Petty Officer Doe
staggers into the CO’s office-eyes red and speech
slurred. He is immediately apprehended and searched.
A marijuana cigarette is found in his shirt pocket. Under
these facts, a commander would have little trouble
finding probable cause to order that a urine sample be
given.

Probable cause and exigency. Mil.R.Evid 315
recognizes that there may not always be sufficient time
or means available to communicate with a person
empowered to authorize a search before the evidence is
lost or destroyed. While more commonly seen in the
operable vehicle setting, facts could give rise to support
an exigency search of a member’s body fluids.

I

URINALYSIS CONSENT FORM

been advised that:

against me in a court-martial.

used against me.

Witness’ signature

Date

(1) I am suspected of having unlawfully used drugs;
(2) I may decline to consent to provide a sample of my urine for testing;

(3) If a sample is provided, any evidence of drug use resulting from urinalysis testing may be used

I consent to provide a sample of my urine. This consent is given freely and voluntarily by me, and
without any promises or threats having been made to me or pressure or coercion of any kind having been

having been requested to provide a urine sample have

Signature

Date

Figure 4-3—Urinalysis consent form.
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Remember, to be lawful, an exigency search must still
be based upon a finding of probable cause. Because
drugs tend to remain in the system in measurable
quantities for some time, it is unlikely that this theory
will be the basis of many urinalysis tests.

Inspections Under Mil.R.Evid. 313

Commanders may order urinalysis inspections just
as they may order any other inspection to determine and
make sure of the security, military fitness, and good
order and discipline of the command. Urinalysis
inspections may be ordered for the primary purpose of
obtaining evidence for trial by court-martial or for other
disciplinary purposes. This would defeat the purpose of
an inspection and make it a search. Commands may use
a number of methods of selecting service members or
groups of members for urinalysis inspection, including,
but not limited to the following:

¢ Random selection of individual service members
from the entire unit or from an identifiable segment or
class of that unit. Random selection is achieved by
making sure each service memher has an equal chance
of being selected each time personnel are chosen.

® Selection, random or otherwise, of an entire
subunit or identifiable segment of a command.
Examples of such groups include an entire department,
division, or watch section; all personnel within specific
paygrades; all newly reporting personnel; or all
personnel returning from leave, liberty, or unauthorized
absence (UA).

¢ Urinalysis testing of an entire unit. As a means
of quota control, Navy commands are required to obtain
second-echelon approval before conducting all unit
sweeps and random inspections involving more than 20
percent of a unit, or 200 members. Failure to obtain such
approval, however, will not invalidate the results of the
testing.

Service-Directed Testing

Service-directed testing is actually nothing more
than inspections of units expressly designated by the
Chief of Naval Operations (CNO). These include
rehabilitation facility staff; security personnel; A school
candidates; officers and enlisted in the accession
pipeline; and those executing permanent change of
station (PCS) orders to an overseas duty station.
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Valid Medical Purposes

Blood tests or urinalyses also may be performed to
assist in the rendering of medical treatment (for
example, emergency care, periodic physical
examinations, and such other medical examinations as
are necessary for diagnostic or treatment purposes). Do
not confuse this with a fitness-for-duty examination
ordered by a service member’s command.

Fitness-for-Duty Testing

Categories of fitness-for-duty urinalysis testing are
briefly described as follows. Generally, all urinalyses
not the product of a lawful search and seizure,
inspection, or valid medical purpose fall within
fitness-for-duty/comand-directed categories.

Command-directed testing. A command-directed
test will be ordered by a member’s CO or OIC, or other
authorized individual whenever a member’s behavior,
conduct, or involvement in an accident or other incident
gives rise to a reasonable suspicion drug abuse and a
urinalysis has not been conducted on a probable cause
or consensual basis. Command-directed tests are often
ordered when suspicious or bizarre behavior does not
amount to probable cause.

Aftercare and surveillance testing. Aftercare
testing is periodic command-directed testing of
identified drug abusers as part of a plan for continuing
recovery following a rehabilitation program.
Surveillance testing is periodic command-directed
testing of identified drug abusers who do not participate
in a rehabilitation program as a means of monitoring for
further drug abuse.

Evaluation testing. This refers to command-
directed testing when a commander has doubt as to the
member’s wrongful use of drugs following a
laboratory-confirmed urinalysis result. Evaluation
testing should be conducted twice a week for a
maximum of 8 weeks and is often referred to as a
two-by-eight evaluation.

Safety investigation testing. A CO or any
investigating officer may order urinalysis testing in
connection with any formally convened mishap or
safety investigation.

USES OF URINALYSIS RESULTS
Of particular impportance to the command is what

use may be made of a positive urinalysis. The results of
a lawful search and seizure, inspection, or a valid



medical purpose may be used to refer a member to a
Department of Defense (DOD) treatment and
rehabilitation program, to take appropriate disciplinary
'action, and to establish the basis for a separation and
characterization in a separation proceeding.

The results of a command-directed/fitness-for-duty
urinalysis may not be used against the member for any
disciplinary purposes, not on the issue of
characterization of service in separation proceedings,
except when used for impeachment or rebuttal in any
proceeding that evidence of drug abuse has been first
introduced by the member. In addition, positive results
obtained from a command-directed fitness-for-duty
urinalysis may not be used as a basis for vacation of the
suspension of execution of punishment imposed under
Article 15, UCMJ, or a result of court-martial. Such
result may, however, serve as the basis for referral of a
member to a DOD treatment and rehabilitation program
and as a basis for administrative separation.

What administrative or disciplinary action can be
taken against service members identified as drug
abusers through service-directed urinalysis testing
varies, depending upon which CNO-designated unit
was tested. The only constant is that all service-directed
testing may be considered as the basis for administrative
separation.
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THE COLLECTION PROCESS

The weakest link in the urinalysis program chain is
in the area of collection and custody procedures.
Commands should conduct every urinalysis with the full
expectation that administrative or disciplinary action
might result. The use of chiefs and officers as observers
and unit coordinators is strongly encouraged. Strict
adherence to direct observation policy during urine
collection to prevent substitution, dilution, or
adulteration is an absolute necessity. Mail samples
immediately after collection to reduce the possibility of
tampering. Make sure all documentation and labels are
legible and complete. Special attention should be given
to the ledger and chain of custody to make sure they are
all accurate, complete, and legible. Additional guidance
is provided in OPNAVINST 53530.4B.

SUMMARY

The information that has been presented to you in
this chapter is complex and difficult. You must be
knowledgeable, however, of the importance of properly
advising accused’s of their rights, the types of and the
requirements for conducting a lawful search and seizure,
and drug abuse detection. This chapter has given you a
basic understanding of these issues.






CHAPTER 5

NONJUDICIAL PUNISHMENT

As an LN you will become extensively involved
with all aspects of nonjudicial punishment, commonly
called either NJP or mast. In this chapter we discuss
duties and procedures required before, during, and after
NJP proceedings.

Although both commanding officers (COs) and
officers in charge (OICs) can conduct mast, we will use
only the abbreviation CO in this chapter. For a discus-
sion on the differences between masts held by COs and
OICs, see Article 15, Uniform Code of Military Justice
(UCMJ), and part V of the Manual for Courts-Martial
(MCM).

The term nonjudicial punishment and the abbrevia-
tion NJP are used interchangeably. They refer to certain
limited punishments that can be awarded for minor
disciplinary offenses by a CO to members of his or her
command. Nonjudicial punishment proceedings are
called captain’s mast or simply mast.

Article 15 of the UCMJ, part V of the MCM, 1984,
and part B of chapter 1 of the Manual of the Judge
Advocate General (JAGMAN) are the basic laws about
nonjudicial punishment procedures. The legal protec-
tion afforded an individual subject to NJP proceedings
is more complete than is the case for nonpunitive meas-
ures, but, by design, is less extensive than for courts-
martial. NJP is not administrative and is nonadversarial
in nature. When punishment is imposed it is not consid-
ered a conviction, and when a case is dismissed it is not
considered an acquittal.

The word mast also is used to describe three differ-
ent types of proceedings: request mast, meritorious
mast, and disciplinary mast. Request mast is a hearing
before the CO, at the request of service personnel, for
making requests, reports, statements, and for airing
grievances. Meritorious mast is for the purpose of pub-
licly and officially commending a member of the com-
mand for noteworthy performance of duty. This chapter
discusses disciplinary mast. When we use the term
mast, that is what is meant.

Mast is a procedure where the CO may (1) inquire
into the facts surrounding minor offenses allegedly
committed by a member of his or her command,
(2) afford the accused a hearing as to the offense(s), and
(3) dispose of such charges by dismissing the charges,
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imposing punishment, or referring the case to a court-
martial.

NATURE AND REQUISITE OF
NONJUDICIAL PUNISHMENT

Nonjudicial punishment is a disciplinary measure
more serious than administrative corrective measures,
but less serious than trial by court-martial. Nonjudicial
punishment provides commanders with an essential and
prompt means of maintaining good order and discipline
and also promotes positive behavior changes in service
members without the stigma of a court-martial convic-
tion.

WHO MAY IMPOSE NJP

Authority to impose nonjudicial punishment under
Article 15, UCMJ, maybe exercised by a CO, an OIC,
or by certain officers to whom the power has been
delegated by the Secretary of the Navy (SECNAV).

In the Navy and Marine Corps, billet designations
by the Chief of Naval Personnel and Headquarters
Marine Corps identify those persons who are command-
ing officers. So the term commanding officer has a
precise meaning and is not used arbitrarily.

The power to impose NJP is inherent in the office
and not in the individual. Thus, the power may be
exercised by a person acting as CO, such as when the
CO is on leave and the executive officer (XO) succeeds
to command.

OICs exist in the naval service. An OIC is a com-
missioned officer appointed as an OIC of a unit by
departmental orders, tables of organization, manpower
authorizations, orders of a flag or general officer in
command, or orders of the senior officer present.

Ordinarily, the power to impose NJP cannot be
delegated. One exception is that a flag or general officer
in command may delegate all or a portion of his or her
Article 15 powers to a principal assistant. A principal
assistant is a senior officer on a flag or general officer’s
staff who is eligible to suceed to command. This
delegation must be made with (he express approval of
the Chief of Naval Personnel or the Commandant of the
Marine Corps.



Additionally, where members of the naval service
are assigned to a multiservice command, the com-
mander of such multiservice command may appoint one
or more naval units and for each unit designate a com-
missioned officer of the naval service as CO for NJP
purposes over the unit. A copy of such designation must
he furnished to the Chief of Naval Personnel or the
Commandant of the Marine Corps, as appropriate, and
to the Judge Advocate General (JAG).

No officer may limit or withhold the exercise of any
disciplinary authority under Article 15 by subordinate
commanders without the specific authorization of SEC-
NAV.

If a CO determines that his or her authority under
Article 15 is not enough to make a proper disposition of
the case, he or she may refer the case to a superior
commander for appropriate disposition.

This situation could arise either when the CO’s NJP
powers are less extensive than those of his or her supe-
rior, or when the status of higher authority would add
force to the punishment, as in the case of a letter or
reprimand or admonition.

PERSONS ON WHOM NJP
MAY BE IMPOSED

A CO may impose NJP on all military personnel of
his or her command. An OIC may impose NJP only on
enlisted members assigned to the unit that he or she is
in charge of.

At the time punishment is imposed, the accused
must be a member of the command of the CO (or of the
unit of the OIC) who imposes the NJP. A person is of
the command or unit if he or she is assigned or attached
to it. This includes temporary additional duty (TE-
MADD) personnel. TEMADD personnel may be pun-
ished either by the CO of the unit that they are
TEMADD to or by the CO of the duty station that they
are permanently attached to. Note, however, that both
COs cannot punish an individual under Article 15 for
the same offense. In addition, a party to a JAG Manual
investigation remains of the command or unit that he or
she was attached to at the time of his or her designation
as a party for the sole purpose of imposing a letter of
admonition or reprimand as NJP.

Personnel of Another Armed Force
Under present agreements between the armed

forces, a Navy CO should not exercise NJP jurisdiction
on Army or Air Force personnel assigned or attached to
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a naval command. As a matter of policy, return these
personnel to their parent-service unit for discipline. If
this is impractical and the need to discipline is urgent,
NJP maybe imposed, but a report to the Department of
the Army or Department of the Air Force is required.
See the Naval Military Personnel Manual (MILPERS-
MAN), Article 1860320.5a and 5b, for the procedures
to follow.

Express agreements do not extend to Coast Guard
personnel serving with a naval command, but other
policy statements say that the naval command should
not try to exercise NJP over such personnel assigned to
its unit. Refer to section 1-3(c), Coast Guard Military
Justice Manual, COMDTINST M5801.1.

Because the Marine Corps is part of the Department
of the Navy, no general restriction extends to the exer-
cise of NJP by Navy commanders over Marine Corps
personnel or by Marine Corps commanders over Navy
personnel.

Imposition of NJP on Embarked Personnel

The CO or OIC of a unit attached to a ship for duty
should, as a matter of policy, refrain from exercising his
or her power to imposed NJP and refer all such matters
to the CO of the ship for disposition. This policy does
not apply to Military Sealift Command (MSC) vessels
operating under masters or to organized units embarked
on a Navy ship for transportation only. Nevertheless,
the CO of a ship may permit a CO or an OIC of a unit
attached to that ship to exercise NJP authority.

Imposition of NJP on Reservists

Reservists on active duty for training or, under
some circumstances, inactive duty for training, are sub-
ject to the UCMJ and, therefore, subject to the imposi-
tion of NJP.

The offense(s) that the CO or OIC seeks to punish
at NJP must have occurred while the member was on
active duty or inactive duty training. However, it is not
necessary that NJP occurs (or the offense even be dis-
covered) before the end of the active duty or inactive
duty training period during which the alleged miscon-
duct occurred. In that regard, the officer seeking to
impose NJP has the following options:

® He or she may impose NJP during the active duty
or inactive duty training when the misconduct occurred.



® He or she may impose NJP at a later period of
active duty or inactive duty training (so long as this is
within 2 years of the date of the offense).

® He or she may request from the regular compo-
nent officer exercising general court-martial jurisdic-
tion (OEGCMJ) over the accused an involuntary recall
of the accused to active duty or inactive duty training to
impose NJP.

¢ If the accused waives his or her right to be present
at the NJP hearing, the CO or OIC may impose NJP after
the period of active duty or inactive duty training of the
accused has ended.

Punishment imposed upon persons who were invol-
untarily recalled for imposition of NJP may not include
restraint unless SECNAV approves the recall.

Right of an Accused to Demand Trial by
Court-Martial

Article 15a, UCMJ, and part V, par. 3, MCM, 1984,
provide another limitation on the exercise of NJP. Ex-
cept for a person attached to or embarked in a vessel, an

accused may demand trial by court-martial in lieu of
NJP.

This right to refuse NJP exists up until the time of
imposition of NJP (that is, up until the CO announces
the punishment). This right is not waived by the accused
having previously signed a report chit showing that he
or she would accept NJP.

The category of persons who may not refuse NJP
includes those persons assigned or attached to a vessel
who are on board for passage or assigned or attached to
an embarked staff, unit, detachment, squadron, team, air
group, or other regularly organized body.

The key time factor in determining whether or not
a person has the right to demand trial by court-martial
is the time of the imposition of the NJP and not the time
of the commission of the offense. There is no power for
a CO or an OIC to impose NJP on a civilian.

OFFENSES PUNISHABLE UNDER
ARTICLE 15, UCMJ

Article 15 gives a CO power to punish individuals
for minor offenses. The term minor offense has been the
cause of some concern in the administration of nonju-
dicial punishment.

Article 15, UCMJ, and part V, par, 1le, MCM, say
that the term minor offense means misconduct normally
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not more serious than that usually handled at an sum-
mary court-martial (SCM) (where the maximum pun-
ishment is 30 days’ confinement). These sources also
say that the nature of the offense and the circumstances
surrounding its commission are also factors that should
be considered in determining whether an offense is
minor in nature.

The term minor offense ordinarily does not include
misconduct that, if tried by a general court-martial
(GCM), could be punished by a dishonorable discharge
(DD) or confinement for more than 1 year. The Navy
and Marine Corps, however, have taken the position
that the final determination of whether an offense is
minor is within the sound discretion of the CO.

Maximum Penalty

To determine if the offense is minor, begin the
analysis with a consultation of the punitive articles (part
IV, MCM, 1984) and determine the maximum punish-
ment for the offense. Although the MCM does not so
state, if the authorized confinement is 30 days to 3
months, the offense is most likely a minor offense. If
the authorized confinement is 6 months to 1 year, the
offense may be minor. However, if authorized confine-
ment is 1 year or more, the offense is usually not minor.

Nature of the Offense and Circumstances
Surrounding Its Commission

The MCM, 1984, also states that, in determining
whether an offense is minor, the nature of the offense
and the circumstances surrounding its commission
should be considered. This is a significant statement and
often is misunderstood as referring to the seriousness or
gravity of the offense. Gravity refers to the maximum
punishment. In contrast, the nature of the offense refers
to its character, not its gravity.

In military criminal law, there are two basic types
of misconduct—disciplinary infractions and crimes.
Disciplinary infractions are breaches of standards gov-
erning the routine functioning of society. Thus, traffic
laws, license requirements, disobedience of military
orders, and disrespect to military superiors are discipli-
nary infractions. Crimes, on the other hand, involve
offenses recognized as particularly evil. Crimes are acts
of robbery, rape, murder, aggravated assault, and lar-
ceny. Both types of offenses involve a lack of self-dis-
cipline, but crimes involve a particular gross absence of
self-discipline amounting to a moral deficiency. Crimes
are the product of a mind particularly disrespectful of
good moral standards.



In most cases, criminal acts are not minor offenses.
However, they are serious or minor depending upon
circumstances and, thus, while some disciplinary of-
fenses carry severe maximum penalties, the law recog-
nizes that the impact of some of these offenses on
discipline will be slight.

The circumstances surrounding the commission of
a disciplinary infraction are important to the determina-
tion of whether such an infraction is minor. For exam-
ple, willful disobedience of an order to take ammunition
to a unit engaged in combat can have fatal results for
those engaged in the fight and is a serious matter.
Willful disobedience of an order to report to the barber-
shop may have much less impact on discipline. The
offense must provide both extremes, and it does because
of a high maximum punishment limit.

When dealing with disciplinary infractions, the
commander must be free to consider the impact of the
circumstance since he or she is considered the best judge
of it. However, in disposing of crimes, society at large
has an interest coexistent with that of the command, and
criminal defendants are given more safeguards. The
commander’s discretion in disposing of disciplinary
infractions is much greater than his or her latitude in
dealing with crimes.

The Navy has taken the position that the final
determination of what is a minor offense is within the
sound discretion of the CO. Imposition of NJP does not,
in all cases, prevent a later court-martial for the same
offense. See part V, par. 1e, MCM, 1984.

Cases Previously Tried in Civil Court

Sections 0108b and 0124¢(2) of the JAGMAN per-
mit the use of NJP to punish an accused for an offense
that he or she has been (1) tried (whether acquitted or
convicted) by a domestic or foreign civilian court, (2)
diverted out of the regular criminal process for a proba-
tionary period, or (3) adjudicated by juvenile court
authorities. This is true only if authority is obtained
from the OEGCMJ (usually the general or flag officer
in command over the command desiring to impose
nonjudicial punishment).

NJP may not be imposed for an act tried by a court
that derives its authority from the United States, such as
a federal district court.

Cases in which afinding of guilt or innocence has
been reached in a trial by court-martial cannot be taken
to NJP.
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Off-Base Offenses

COs and OICs may dispose of minor disciplinary
infractions that occur on base or off base at NJP. Unless
the off-base offense is a traffic offense or one previously
adjudicated by civilian authorities, there is no limit on
the authority of military commanders to resolve such
offenses at NJP.

In areas not under military control, the responsibil-
ity for maintaining law and order rests with civil author-
ity. The enforcement of traffic laws falls within the
purview of this principle. Off-duty, off-installation
driving offenses, however, show inability and lack of
safety consciousness. Such driving performance does
not prevent the use of nonpunitive measures that could
include denial of on-installation driving privileges.

THE NJP PACKAGE

The NJP package, as we will refer to it, includes
numerous documents and forms along with any evi-
dence on the case. As we will discuss, strict compliance
with filling out the forms is essential to a proper NJP
proceeding.

REPORT AND DISPOSITION OF
OFFENSE(S)

Your office may receive notification that an offense
has been commited in a variety of ways. These ways
can include a shore patrol report, a verbal complaint by
a victim, or a local report chit. Except when serious
crimes are involved, charges are reduced to writing on
the Report and Disposition of Offense(s), NAVPERS
1626/7, and processed in the manner prescribed by the
form itself.

The NAVPERS 1626/7 is a one-sheet (back and
front) form. It is not a substitute for a charge sheet and
it is not a substitute for the pretrial investigation re-
quired by Article 32, UCMJ. However, so long as the
offense(s) remains in the group of cases to be handled
by the CO at mast, this one form satisfies most paper
work requirements of a mast proceeding. Among the
functions the NAVPERS 1626/7 serves are the follow-
ing:

® It reports the offense(s).

® It records that the accused has been advised of
his or her rights under Article 31, UCMJ.

® [t records any premast restraint.

® It serves as a preliminary inquiry report.



® It records the action of the XO at screening mast.

® It records that the accused has been advised of
the right to refuse NJP (if that right exists under
the circumstances of the case).

® It shows the action of the CO at mast.

® It records that appeal rights have been explained
to the accused.

® It becomes a permanent record of the case in the
Unit Punishment Book (UPB). No additional
record is needed such as 3 x 5 cards or a mast
logbook.

Remember, however, that the NAVPERS 1626/7
does not include all the required premast advice that

must be given to the accused according to the JAG-
MAN, section 0109.

PREPARATION INSTRUCTIONS

Regardless of how the commission of a minor of-
fense is brought to your attention, you will probably
need to prepare the smooth NAVPERS 1626/7.

[5-1 {llustrates a completed NAVPERS 1626/7. Let’s
look at the information that you will place on this form.

Referring to[figure 5-1] section A, start with ad-
dressing the report to the OIC or CO of the accused. Fill
in the date of the report. Type the name of the accused
in last name, first name, middle initial order. Verify the
social security number from the accused’s service
record and type it in. Type in the present rate of the
accused and the branch and class of service. Designate
the department or division that the accused is attached
to. Fill in the place of the offense. If there is more than
one place, list all applicable places of the offense(s).
Show the date of the commission of the offense. If there
is more than one date, show all dates.

In the section entitled Details of the Offense, it is
not mandatory that you type the offenses in the manner
that you would on a charge sheet. However, this is good
practice. If you always prepare a specification in full
detail, you will not have to change it in the event the
charges are referred to a court-martial.

List military witnesses to the offense in order of
seniority, followed by civilian witnesses, if any. If the
witnesses are attached to the same command as the
offender, it is only necessary to give the witness’ divi-
sion or department. If the witness is attached to another
command, identify that command completely. If a wit-
ness is a civilian, give the complete address, business
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and home, if available. Finally, be sure to get the signa-
ture of the person placing the accused on report.

Section B of shows the acknowl-
edgement of the accused having been informed of the
nature of the accusation(s) against him or her and his or
her right not to answer any questions relating to the
offense. After the accused is formally informed of the
accusations against him or her, this section should be
signed by the accused and the person informing the
accused of his or her rights. If the accused refuses to
sign this section, that fact must be witnessed by the
person informing the accused of the accusations who
will sign attesting to that fact.

Section C of{figure 5-1|shows any premast restraint
of the accused. If the accused is not being restricted, put
the entry in the No Restrictions block. On the other
hand, if the accused is placed on restriction or placed in
confinement pending investigation of the charges, you
will either mark the Pretrial Confinement block or the
Restricted block. If the Restricted block is used, fill in
the restricted to the limits of portion. Be sure to get the
signature and title of the person who is imposing the
restraint.

Section D oflfigure 5-1|shows information about
the accused. Get the accused’s service record before
filling out this section to verify all the information. In
the section Record of Previous Offense(s), list all NJPs
and courts-martial during the accused’s current enlist-
ment.

PREMAST SCREENING

After you complete the front of the NAVPERS
1626/7, the case must touch two more bases before it is
ready for hearing by the CO. The first step is to refer the
report chit to an officer or a senior enlisted person for a
preliminary inquiry that will later be screened by the
XO.

PRELIMINARY INQUIRY

At small commands, refer the cases to division
officers for the preliminary inquiry. At large com-
mands, the discipline officer or the legal officer is
delegated the authority to appoint the preliminary in-
quiry officer (PIO). You need to fill in the name of the
PIO at the top of section E or figure 5-1 before referring
it to the PIO for action.

It is not the job of the PIO to develop a case against
the accused. Rather, the PIO is to collect all available



>
N

B

O

/___/\

D

REPORT AND OISPOSITION CF CFFENSE(S)
NAVPERS 1828/7 (REV. 8-81) 8/N 0104-LF-016-2036

[ T Communding 0t1icer. Naval Base, Nocfolk, Virginia Pave ot Reperr 14 ADril 1993

1 | hereby repon the following named person for the offense(s) noted:
BETINEE 30CTAL SCCURITY WO | WATT/GRADT Iu IR Crv/otr1

nAME Of ACCWSCO

Door, Water T. 1222-22-2222| BM3 | USN Base Ops

PLACE OF OFFLN3E{S) BaTL of of ITNsS(TS)

Naval Base, Norfolk, Virginia 7 and 8 April 1993
I T A D I ey e O B R T I AN L R O o EE A e L

(harge: Violation of the Unifomm Code of Military Justice, Article 121

Specification 1:  In that Boatswain's Mate Third Class Water T. Door, U.S. Navy, Naval Base, Norfolk, Virginia,
o active duty, did, an board Naval Base, Norfolk, Virginia, on or about 7 April 1993, steal two $50 bills,
of a valie of about $100.00, the property of B3 Able B. Seamn, U.S. Navy.

Specification 2: In that Boatswain's Mate Third Class Water T. Door, U.S. Navy, Neval Base, Norfolk, Virginia,
on active duty, did, an board Naval Base, Norfolk, Virginia, on or about 8 April 1993, steal are $20 bill,

of a value of about $20.00, the property of BML Igot Robbed, U.S. Navy.

NAML OF wiTNESS RATE/GRADE O1V/DEPT NAME OF WITNESS RATE/GRANC LLIDER Y

Doe, John A. LT oPS Pistol, Very C. | MAl Security
Boat, Jon T. BMC oPS Seaman, Able B. BM3 | QPS
RObbe(L _Igot j.BM1 OPS Frost,/Jack R, -~ BMSN.__I QPS __

/ 7u11¢;f7?QL/4%77

MAC, USN, Base Securit

(Rate/Crade/Title of persoa tabaitling repari) (Slanature 37 pe-ron tebartring repociy
~
-
] have been informed of the nature of the sccusastion(s) sgainst me } understand | do not have to snsmer any questinna or
mobe sny statement regarding the offense(s) of which | am accused or suapected. However | undersiend any statement made or ques-
Tions answered Ly me may be 43p€d as u..i,nu against me g event af Ceaal by cnuriceartial (Aciacle 3] UKD

'/: 1/—%7 n/ 1 /é/i"“ VR s

9 o
"‘"“VL é({( Y o N Acknowiedeed NYXWY V- AAOTT _
T dneiare) [Signetare of Accurcd]

= > S
~
= PRE TRIAL .
’3‘ ; CONEINEMENT , RESTRICTED:  Ynu sre restricted to the Limits of __ _
T o= ; oRY 5 in licu of arrest by
w
PR ) arder of the CO. Until your siatut a8 & -csincted perion 1s terminaled by the CO. you may not Jeave the restricted
e v X] wo ResTRiCTIONS limis except with the cxpress permission of the CO or XO. You have been informed of the times and places which -

You are rm.m:d 1o muster

1 [

(Signeture of Accured;

TR gnninrs ond (1lc af prrion tapesing reatraini,

P
INFORMAT1ON COMCERMIRG ACCUSED
CORRINT CwL OATC TTxriaation CCmaent (e darc T TToral actine ToTaL S(RvicE  lCovearion 73 B TS
i maval SAviCE o BCaRD
1 3 vear
02 Jan 1990 ] 01 Jan 1994 3 months | 18 months 12 21 22
Ml TAL $TATUS e T oS lc:—v-rouwm TO aMily OF 3TAS aLlomAwch Py PUR wOw o vT-:uIaT‘n-mn”:‘u—:W
(asunt requiced by Low; f ey
{
. i
Married | 5 | oa/a $1,250.20

& NCCoRT of FRLTIRL GTVINSKIST Baie. Tgpe. wctiea ieioa ive. Wenjediersl pamishacai vecideats acr ve Ne nciodid ]
19 June 1991: CO's NJP
OFFENSE: Viol UCMJ Art. 92 - Failurc to obey a lawful order on
16 June 1991. .
NJP AWARDED: Restriction to the limits for a period of 14 days and extra
duty for a period of 14 days.

Figure 5-1A.—Report and Disposition of Offense(s), NAVPERS 1626/7 (front).
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PRELIMINARY INQUIRY REPORT

Date: 15 AD'l:il 1993

From: Coulndlf.« Office

i ERS 'Floss A. Brush, USN, Supply Department

1. Transmitied herewith for preliminary inquiry end report by yow, including, if appropriate in the interest of justice and
discipline, the preferring of such charges as sppesr to you to be sustasined by expected evidence.

REMARKS OF DIVISION OFFICER (Perfacaence of daty, otr.)
BM3 Door is a capable and conscientious worker. He has been experiencing financial
difficulties that appear to have been the basis of this misconduct.

NAME OF WiTNESS RATE/GRADE DI Vv/DEPY NAME OF WITNESS RATE/GRADE DIV/0EPT

_SEE FRONT OF REPORT CHIT

RECOMMENDATION 43 T0 013POSITION:

REFER TO COURT MARTIAL FOR TRIAL OF ATTACHED CuARGES
L) (Constate Charge Sheet (00 Form ¥ss) through Page 2)
DISPOSE OF CASE AT MAST [:] O PUNITIVE ACTION RECESSARY OR DESIRABLE [:] oTaEr
ComutNT (Include dota regarding soailabilily of witnesscs, svasary of sapacted evidence, confliets 1n ewideace, 1] capected. Attach stateaents of
witnesses, docuaentery evidence swch as serwice record eatrars va U caser, itear of reel evidence, otc.)

Summary of Evidence: Statements of LT Doe, BMC Boat, and BMSN Frost (enclosures (1), (2),

and (3)) state that they saw BM3 Door remove the money fromr.the personal desks of BM1

Robbed and BM3 Seaman. BMC Boat also states in his §tat it that-he has personally

counselled BM3 Door on numerous occassions concerning

BM3 Door was experiencing money problems. In

view of the seriousness of the offense, NJP is recommended.
_ ACTION OR EXECUTIVE OFF ICEE

re e \;

(Sugnature of fnvestFation Officer}

RTGHY YO DEWARD YRTAL 8Y COURY-MARYTAL

|/ SIaEATIRE PT, REUTIVE IHCRA / - / - =
F %\ D 01941 SSE0 @/l(nu(n TO CAPTAIN'S MAST )ZAR%%,Q&{W
[

H<

~

1

-

J<

~

[Not appluicable to pergons attached to or cabarbed in a vessel)

I understand that nonjudicial punishment may not be imposed on me 1f, hefore the imposition of such puniahment, | demand in licu

--m 1 therefore (do} (do not) demand trisl by court-martisl.
ERT
MAL, USN T.

ACTION OF COMMANDING OFFICER

DISMISSED Couf. om _ 1, 2, Of 3 0Avs

CORRECYIONAL CUSTODY FOR

DIMISSED WITH VARKIRG (Mot considered NJP) oavs

CTION TO KEXT IMFERIOR PAY GRADE
REDUCTIOK TO PAY GRADE OF E’é
£XT0A OUTIES mﬁ‘ﬁ oaYs

| pusipmarny wescunen son

| ADWMONITION: ORAL/tR WRITING
REPRIMARD; ORAL/IN WRITING

REST. YO FOR DAYS

REST. TQ ___ FOR_____DAYS VITM SuSP. FROM DUTY
FORFELTURE: 10 SORFEIT § PAY PER MO. FOR no(3) i ART. 32 INVESTIGATIOM

RECOMMEND or TR Y GOM
[T7) GETERTION: TO KAVE §_____ #aY PLR ey —
L] - | Apanctomes

~J wo. for (1, 2, 3) mo(3) DETAINED FOR wo(s) - [_JjAranctosee ] awaroto sox
- i

AATE T wayt BATC ATCUSEO InFORMID OF ABOVE ACTION

PE

18 April 1993 18 April 1993 /
eel th

7
It has been caplained to me and | understand that of IM-.I n of nonjudicial punishment to be unjust or dispropor-
tionete to the offensep charged against me, | have the right immediastely /appeal my conviction to the next higher authority sithin
g Dd0SC P S VARNESEER N

STGRATUAE OF ACCUSED v VA T 4 1 have expldined the . ts of appeal to the sccused.

WATER T. DOOR 18 April 1993 | e o S C, USN__ouc_18 Apr_93

FINAL ADMIKISTRATIYE ACTION
APPLAL SURWITTLO BY ACCUSIOD FImAL ACSULTY OF arPiay

None

DATED

FORWARDED FOR OLCI31OM On

APPNGPAATE ENTH1€5 MADE 1w STAVICL RCCOAD AND\FAY ACT .. N FIClo in UNI T BN T SrmINY ROOK
mLAL aLou AL .

19 Apr 93 <

NAVPERS 1628/7 (REV. 8-81(BACK)

v N a%

T 1 19 Apr 9_3 ~ A
% o= J TR

©
»

= Tia}ivala)

Figure 5-1B.—Report and Disposition of Offense(s), NAVPERS 1626/7 (back).
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PRELIMINARY INQUIRY OFFICER'S REPORT TN THE CASE OF

—
1. Read paragraph in MCM concerniny offenses/charges: Yes b——-—————J

2. Vitnesses interviewed (not the accused):
SIGNED SUMMARY OF
STATEMENT INTERVIEW
(NAME ) { PHONE) ATTACHED ATTACHED
' —_
’ a. ] or
b T | or | )
{
. | | ;| 1
f 1
d. L ] or [ i
.. o ] [ ] |
| 1 | I ] |
| f. or ‘
1 3. Accused’s supervisor(s) interviewed:
| - — 1 |
A L | or L | |
i
| . [ | o | ) 1
‘ i
| !
' 4. Documentary evidence:
} (ORIG) {COPY )/ (ATTACHED) {LOCATICN)
i
| a [ ] or L b ] or
|
L [ | . | | .
|
| . [ ] . | b 1 o |
! d. [ j or | ] I l or
i
| 5. Real evidence:
i
i (DESCRIPTION) (NAIME OF CUSTODIAN) (CUSTODIAN'S PHONE) :
.
‘ _
| |
‘ b. '
: , ‘ , |
6. Permit the accused to inspect report chit: Yes No i
. 7. Accused initialed second page of charges (if any):N/A Yes No i
\ 8. Accused signed acknowledgement line of NAVPERS 1626/7: Yes No !
I 9. Investigator signed witness lin2 nn NAVPERS 1626/7: Yes No i
| 10. Accused waived his or her rights: Yes No |
I 11. Accused made statement (only when #10 is Yes), and i

H

928 umma

a. [::::::] Accused’'s signed statement attached.

Figure 5-2.—Sample preliminary inquiry officer’s report.

facts about the offense itself and about the background
the accused. You should have a standard form that
the PIO prepares for submission to the CO.[Figure 5-2|
is a good example of what should be included in a PIO’s
report.

The suspect’s rights acknowledgement/statement
[fig. 5-3)|contains a suggested format that may be used
by investigative personnel in cases in which criminal
suspects desire to waive their rights on self-incrimina-
tion and to make statements. This format is designed as



SUSPECT’S RIGHTS ACKNOWLEDGEMENT/STATEMENT

(See JAGMAN 0170)
FULL NAME SSN RATE/RANK SERVICE (BRANCH)
(ACCUSED/SUSPECT)
ACTIVITY/UNIT DATE OF BIRTH
NAME (INTERVIEWER) SSN RATE/RANK SERVICE (BRANCH)
ORGANIZATION BILLET
LOCATION OF INTERVIEW TIME DATE

RIGHTS

I certify and acknowledge by my signature and initials set forth below that, before the interviewer requested a
statement from me, he/she warned me that:

(1) Iam suspected of having committed the following offense(s);

S _— i . 7 . l l

(2) Thave theright toremainsilent; - — - - - - - ——— - - - — — =~ — — — — — — — —— [

d as evidence against me in trial by court-martial; — — - ! l

(3) Any statement I do make may be usec

(4) I have the right to consult with lawyer counsel prior to any questioning. This lawyer counsel
may be a civilian lawyer retained by me at my own expense, a military lawyer appointed to act as my
counsel without cost to me, or both;and - - - - - - - - - - - - - - — - — - — — — (:]

(5) I'have the right to have such retained civilian lawyer and/or appointed military lJawyer present
during this interview, - — - — — — — — — — — — — —

I further certify and acknowledge that T have read the above statement of my rights and fully understand

them, - -~ — - - —

Figure 5-3.-Suspect’s rights acknowledgement/statement.
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and that,

(1) Iexpressly desire to waive my right to remain silent; - - - - - - - - - - - - — - ———— — —— I|
(2) Texpressly desire to make a statement; - - - - - ——-———-—-——————————————————
(3) Iexpressly do not desire to consult with either a civilian lawyer retained by me or a military
lawyer appointed as my counsel without cost to me prior to questioning; - — - =~ - - -~ -~ - - -~ E
(4) 1expressly do not desire to have such a lawyer present with me during this interview; and - ,——-l,

(5) This acknowledgement and waiver of rights is made freely and voluntarily by me, and without
any promises or threats having been made to me or pressure or coercion of any kind having been used —

againstme. - ———————— - - —— —— e —— e l
SIGNATURE (ACCUSED/SUSPECT TIME DATE
SIGNATURE (INTERVIEWER) TIME DATE
SIGNATURE (WITNESS) TIME DATE

The statement that appears on this page (and the following ___ page(s), all of which are signed by me) is made
freely and voluntarily by me, and without any promises or threats having been made to me or pressure or coercion
of any kind having been used against me.

SIGNATURE (ACCUSED/SUSPECT)

Figure 5-3.-Suspect’s rights acknowledgement/statement—Continued.
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a guide and its use is not mandatory. However, you
should provide the PIO with this form in case the
accused desires to make a statement.

In addition to filling out a PIO’s report, the PIO
completes section E oflfigure 5-1 joy doing the follow-

ing:

® Inserting a short resume of the division officer’s

opinion of the accused

Listing the names of the witnesses whose pres-
ence at mast is necessary to dispose of the case

Recommending disposition of the case

Summarizing the evidence that supports the rec-
ommendation

The recommendation of the PIO is not binding on
the CO.

After the PIO has completed his or her inquiry, the
report chit, preliminary inquiry report, and all state-
ments are sent to the CO for a determination of whether
disposition by NJP is appropriate.

PREHEARING ADVICE

If, after the preliminary inquiry, the CO determines
that disposition by NJP is appropriate, the CO must
make sure the accused is given the advice outlined in
part V, par. 4, MCM, 1984. The CO need not give the
advice personally but may assign this responsibility to
the legal officer, discipline officer, or another appropri-
ate person. The advice that must be given includes the
following:

¢ Contemplated action—this informs the accused
that the CO is considering the imposition of NJP for the
offense(s).

® Suspected offense(s)—this describes the sus-
pected offense(s) to the accused. The description should
include the specific article(s) of the UCMJ that the
accused is alleged to have violated.

® Government evidence—this advises the accused
of the information that the allegations are based on. It
also informs the accused that, upon request, he or she is
allowed to examine all available statements and evi-
dence.

® Right to refuse NJP—unless the accused is at-
tached to or embarked in a vessel (in which case he or
she has no right to refuse NJP), this informs the accused
of his or her right to demand trial by court-martial in
lieu of NJP. The accused must also be informed (1) of

5-11

the maximum punishment imposable at NJP, (2) that if
he or she demands trial by court-martial, referral of the
charges to trial by an SCM, an SPCM, or a GCM is
possible, (3) that he or she cannot be tried by a special
court-martial (SPCM) over his or her objection, and (4)
that at an SPCM or a GCM he or she has the right to
representation by counsel.

® Right to confer with independent counsel—be-
cause an accused who is not attached to or embarked in
a vessel has the right to refuse NJP, this informs the
accused of his or her right to confer with independent
counsel about his or her decision to accept or refuse the
NJP. This advice must be given to make sure the record
of that NJP is admissible in evidence against the accused
should he or she ever be tried by court-martial. A failure
to advise an accused properly of his or her right to confer
with counsel, or a failure to provide counsel, will not,
however, render the imposition of NJP invalid or make
a ground for appeal. Therefore, if the command impos-
ing the NJP desires that the record of the NJP be
admissible for court-martial purposes, you must prepare
the record of the NJP according to applicable service
regulations and show that:

1. the accused was advised of his or her right to
confer with counsel;

the accused either exercised his or her right
to confer with counsel or made a knowing,
intelligent, and voluntary waiver of this right;
and

the accused knowingly, intelligently, and vol-
untarily waived his or her right to refuse NJP.
All such waivers must be in writing.

¢ Hearing rights—the accused is entitled to appear
personally before the CO for the NJP hearing if he or
she did not demand trial by court-martial or if the right
to demand trial by court-martial is not applicable. At
such a hearing the accused is entitled to:

1. be informed of his or her rights under Article
31, UCMJ;

2. be accompanied by a spokesperson provided
by, or arranged for, the member (the proceedings should
not be unduly delayed to permit the presence of the
spokesperson, nor is the spokesperson entitled to travel

or similar expenses);

3. be informed of the evidence against him or
her relating to the offense;



4. be allowed to examine all evidence that the
CO will rely on in deciding whether and how much NJP
to impose;

5. present matters in defense, extenuation, and
mitigation, orally, in writing, or both;

6. have witnesses present. These witnesses can
include those adverse to the accused, upon request, if
(a) their statements will be relevant, (b) they are
reasonably available, (¢) their appearance will not
require reimbursement by the government, (d) their
appearance will not unduly delay the proceedings, or in
the case of a military witness, (e) will not necessitate
their being excused from other important duties; and

7. have the proceedings open to the public
unless the CO determines that the proceedings should
be closed.

FORMS

The form that you must use to record that the
accused was informed of his or her prehearing rights
will depend upon the status of the accused.

The accused’s notification and election of rights
(figs. 5-4) 5-5, and 5-6), also illustrated in appendixes
A-1-b, A-1-c, and A-1-d of the JAGMAN, comply with
the previous requirements of prehearing advice to the
accused.

Use appendix A-1-b,[figure 5-4] when the accused

is attached to or embarked in a vessel.

Use appendix A-1-c,[Figure 5-5] when an accused
is not attached to or embarked in a vessel, and the
command does not afford the accused the right to con-
sult with a lawyer to assist the accused in deciding
whether to accept or reject NJP. In this case the record
of NJP will not be admissible for any purpose at any
later court-martial.

Use appendix A-1-d| figure 5-6] when an accused
is not attached to or embarked in a vessel, and the
command affords the accused the right to consult with

a lawyer before deciding whether to accept or reject
NJP.

The use and retention of the proper form are
essential. Whatever form you use, attach it to the
NAVPERS 1626/7 and retain it in the command’s unit
punishment book (UPB).

In the event punishment is imposed at captain’s
mast, and appendix A-1-d[ figure 5-6, is used, or the
accused is represented by a lawyer at the hearing, you
will need to document the Booker rights advice on a

page 13 of the member’s service record book. This is
necessary because appendix a-1-d[_figure 5-6 stays in
the command’s UPB. If the member transfers out of the
area and is later charged with offenses that are referred
to a court-martial, the trial counsel (TC) can prove
Booker rights advice was given with the page 13. As an
example, the page 13 should state the following:

(Grade and name of accused) signed JAG Man-
ual, appendix A-1-d, before his or her captain’s
mast which was held on (date of captain’s
mast). The accused [talked to a lawyer before
deciding whether to demand trial by court-mar-
tial in lieu of captain’s mast] [gave up his or her
right to talk to a lawyer before deciding whether
to demand trial by court-martial in lieu of cap-
tain’s mast]. The accused was advised that ac-
ceptance of nonjudicial punishment does not
preclude further administrative action. In com-
pleting the remainder of the form, the accused
did not demand trial by court-martial in lieu of
captain’s mast.

If the accused is represented by a military or civilian
lawyer as a personal representative at his or her cap-
tain’s mast, the following example should be made on
a page 13:

(Grade and name of accused) received punish-
ment at captain’s mast on (date). The accused
was represented by a lawyer.

If the member refuses to sign the forms, simply
record that you advised the member of his or her rights
but he or she declined to sign the forms. Note that the
member must demand trial by court-martial and if he or
she fails to make such to demand, the command may
proceed with NJP. Once all prehearing advice is given,
the accused is ready for the XO’s screening.

EXECUTIVE OFFICER’'S SCREENING

The XO may screen a case by holding an informal
hearing or may merely review the record of the accused
and the report chit. If the XO has been given the power
by the CO, he or she may dismiss the case, but may
never impose punishment.

At the XO’s screening mast the accused is advised
again of the right to refuse NJP and demand a trial by

court-martial. At this point sestion G of figure 5-1] can
be signed by the accused if it was not signed before. Be
sure to get the witness’ signature in this section also.

Remember Article 15, UCMJ, does not give the
right to refuse NJP to persons attached to vessels. Also
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(CAPTAIN’S MAST) (OFFICE HOURS)
ACCUSED’S NOTIFICATION AND ELECTION OF RIGHTS
ACCUSED ATTACHED TO OR EMBARKED IN A VESSEL

(See JAGMAN 0109)
Notification and election of rights concerning the contemplated imposition of nonjudicial punishment in the case
of , SSN , assigned or attached to
NOTIFICATION

1. Inaccordance with the requirements of paragraph 4 of Part V, MCM, 1984, you are hereby notified that the
commanding officer is considering imposing nonjudicial punishment on you because of the following alleged
offenses:

(Note: Here describe the offenses, including the UCM] article(s) allegedly violated.)
2. The allegations against you are based on the following information:

(Note: Here provide a brief summary of that information.)
3. You may request a personal appearance before the commanding officer or you may waive this right.

a. Personal appearance waived. If you waive your right to appear personally before the commanding officer,
you will have the right to submit any writtcn matters you desire for the commanding officer’s consideration in
determining whether or not you committed the offenses alleged, and, if so, in determining an appropriatc

punishment. You are hereby informed that you have the right to remain silent and that anything you do submit
for consideration may be used against you in a trial by court-martial.

b. Personal appearance requested. If you exercise your right to appear personally before the commanding
officer, you shall be entitled to the following rights at the proceeding:

(1) To be informed of your rights under Article 31(b), UCMIJ;
(2) To be informed of the information against you relating to the offenses alleged;

(3) Tobe accompanied by a spokesperson provided or arranged for by you. A spokesperson is not entitled
to travel or similar expenses, and the proceedings will not be delayed to permit the presence of a spokesperson.
The spokesperson may speak on your behalf, but may not question witnesses except as the commanding officer
may permit as a matter of discretion. The spokesperson need not be a lawyer;

(4) To be permitted to examine documents or physical objects against you that the commanding officer
has examined in the case and on which the commanding officer intends to rely in deciding whether and how
much nonjudicial punishment to impose;

(5) To present matters in defense, extenuation, and mitigation orally, in writing, or both;

Figure 5-4—Accused’s notification and election of rights. Accused attached to or embarked in a vessel.
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(6) To have witnesses attend the proceeding, including those that may be against you, if their statements
will be relevant and they are reasonably available. A witness is not reasonably available if the witness requires
reimbursement by the United States for any cost incurred in appearing, cannot appear without unduly delaying
the proceedings, or if a military witness, cannot be excused from other important duties; and

(7) To have the proceedings open to the public uniess the commanding officer determines that the
proceedings should be closed for good cause. However, this does not require that special arrangements be made
to facilitate access to the proceedings.

A v H 2| A t H 1
4. Knowing and understanding all of my rights as set forth in paragraphs 1 through 3 above, my desires are as

follows:

a. Personal appearance. (Check one)

I request a personal appearance before the commanding officer.
I waive a personal appearance. (Check one)

[ do not desire to submit any written matters for consideration.
Written matters are attached.

(Note: The accused’'s waiver of personal appearance does not preclude the commanding officer from
notifying the accused, in person, of the punishment imposed.)

b. Election at personal appearance. (Check one or more)

I request that the following witnesses be present at my nonjudicial punishment proceeding:

I request that my nonjudicial punishment proceeding be open to the public.

(Signature of witness) (Signature of accused)

(Name of witness) (Name of accused)

Figure 5-4.—Accused’s notification and election of rights. Accused attached to or embarked in a vessel—Continued.
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(CAPTAIN’S MAST) (OFFICE HOURS)
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ACCUSED'S NOTIFICATION AND ELECTION OF RIGH
ACCUSED NOT ATTACHED TOOR EMBARKEDIN A VEQQFI

(o103 7 W)

RECORD CANNOT BE USED IN AGGRAVATION IN EVENT OF LATER
COURT-MARTIAL UNLESS LAWYER SERVES AS PERSONAL REPRESENTATIVE
(See JAGMAN 0109)

Notification and election of rights concerning the contemplated imposition of nonjudicial punishment in the case

of , SSN , assigned or attached to
NNYTTETO A TTINNT
INUVIMIUALIVILY

1. Inaccordance with the requirements of paragraph 4 of Part V, MCM, 1984, you are hereby notified that the
commanding officer is considering imposing nonjudicial punishment on you because of the following alleged
offenses:

2, The allegations against you are based on the following information;
(Note: Here provide a brief summary of that information.)

3. You have the right to refuse imposition of nonjudicial punishment. If you refuse nonjudicial punishment,

~ al anaral ranirt_martial 1€ rharoag
harges could be referred for trial by court-martial by summary, special, or general court-martial. If charges are

2]

referred to trial by summary court-martial, you may not be tried by summary court-martial over your objection.
If charges are referred to a special or general court-martial, you will have the right to be represented by counsel.
The maximum punishment that could be imposed if you accept nonjudicial punishment is:

4. If you decide to accept nonjudicial punishment, you may request a personal appearance before the
commanding officer or you may waive this right.

a. Personal appearance waived. If you waive your right to appear personally before the commanding officer,
you will have the right to submit any written matters you desire for the commanding officer’s consideration in
determining whether or not you committed the offenses alleged, and, if so, in determining an approprlate

punishment. You are hereby informed that you have the right to remain silent and that anything you do submit
for consideration may be used against you in a trial by court-martial

b. PersonaIJpearanc
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requested. If you exercise your rlght to appear personally before the commanding
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to the following rights at the proceeding:

(1) To be informed of your rights under Article 31(b), UCMJ;
(2) To be informed of the information against you relating to the offenses alleged;

(3) Tobe accompanied by a spokesperson provided or arranged for by you. A spokesperson is not entitled
to travel or similar expenses, and the proceedings will not be delayed to permit the presence of a spokesperson.
The spokesperson may speak on your behalf, but may not question witnesses except as the commanding officer

may narmit a mattar Af Aicrratinn Tha cnnlacnarconn naad nat ha

ay permit as a matter of discretion. The spokesperson need not be a lawyer;

Figure 5-5.—Accused's notification and election of rights. Accused not attached to or embarked in a vessel. Record cannot be used
in aggravation in event of later court-martial unless lawyer serves as personal representative.
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(4) To be permitted to examine documents or physical ob]ccts against yo
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much nonjudicial punishment to impose;
(5) To present matters in defense, extenuation, and mitigation orally, in writing, or both;

(6) To have witnesses attend the proceeding, including those that may be against you, if their statements
will be relevant and they are reasonably available. A witness is not reasonably available if the witness requires
reimbursement by the United States for any cost incurred in appearing, cannot appear without unduly delaying
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the proceedings, or, if a military witness, cannot be excused from other important dutics; an

(7) To have the proceedings open to the public unless the commanding officer determines that the
proceedings should be «.loscd for good cause. However, this does not require that special arrangements be made

to facilitate access to the proceedings.

ELECTION OF RIGHTS

5. Knowing and understanding all of my rights as set forth in paragraphs 1 through 4 above, my desires are as
follows:

a. Right to refuse nonjudicial punishment. (Check one)

I refuse nonjudicial punishment.

accept nonjudicial punishment.

%

I
(Note:If the accused does n cial punishment, the matter should be submitted to the
r

commanding officer for disposition.)
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b. Personal appearance. (Check one)

_ r

I request a personal appearance before the commanding officer.
I waive a personal appearance. (Check one)
I do not desire to submit any written matters for consideration.
Written matters are attached.
(Note: The accused's waiver of personal appearance does not preclude the commanding officer from
notifying the accused, in person, of the punishment imposed.)

¢. Election at personal appearance. (Check one or more)

I request that the following witnesses be present at my nonjudicial punishment proceeding:

I request that my nonjudicial punishment proceeding be open to the public.
(Signature of witness) (Signature of accused)
(Name of accused) (Name of witness)

Figure 5-5—Accused's notification and election of rights. Accused not attached to or embarked in a vessel. Record cannot be used
in aggravation in event of later court-martial unless lawyer serves as personal representative—Continued.
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(CAPTAIN’S MAST) (OFFICE HOURS)

ACCUSED’S NOTIFICATION AND ELECTION OF RIGHTS
ACCUSED NOT ATTACHED TO OR EMBRARKED IN A VESSEI
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RECORD MAY BE USED IN AGGRAVATION IN EVENT OF LATER COURT-MARTIAL

(See JAGMAN 0109)
Notification and election of rights concerning the contemplated imposition of nonjudicial punishment in the case of
. SSN assigned or attached to

1. Inaccordance with the requirements of paragraph 4 of Part V, MCM, 1984, you are hereby notified that the commanding
officer is considering imposing nonjudicial punishment on you because of the following alleged offenses:

(Note: Here describe the offenses, including the UCMI article(s) allegedly violated.)
2. The allegations against you are based on the following information:
(Note: Here provide a brief summary of that information.)

3. You have the nght to refuse imposition of nonjudicial punishment. If you refuse nonjudicial punishment, charges could
be referred for trial by court-martial by summary, special, or general court-martial. If charges are referred to trial by summary
court-martial, you may not be tried by summary couri-martial over your objection. If charges are referred o a special or
general court-martial, you will have the right to be represented by counsel. The maximum punishment that could be imposed

if you accept nonjudicial punishment is:

ou decide to accept nonjudicial punishment, you may request a personal appearance before the commanding officer

Q &
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a. Personal appearance waived. If you waive your right to appear personally before the commanding officer, you will
have the right to submit any written matters you desire for the commanding officer’s consideration in determining whether
or not you committed the offenses alleged, and, if so, in determining an appropriate punishment. You are hercby informed
that you have the righi to remain siient and that anything you do submit for consideration may be used against you in a trial
by court-martial.

b. Personal appearance requested. If you exercise your right to appear personally before the commanding officer, you
shall be entitled to the following rights at the proceeding:

(1) To be informed of your rights under Article 31(b), UCMJ;
(2) To be informed of the information against you relating to the offenses alleged;

(3) To be accompanied by a spokesperson provided or arranged for by you. A spokesperson is not entitled to travel
or similar expenses, and the proceedings will not be delayed to permit the presence of a spokesperson. The spokesperson

may speak on your l'v-“a!f, but may not qnpcnnn witnesses exccp{ as the comms lnr‘hng nfﬁr‘ﬁr may P{*r‘r‘n!l as a matter nf

discretion. The spokesperson need not be a lawyer;

(4) To be permitted to examine documents or physical objects against you that the commanding officer has examined
in the case and on which the commanding officer intends to rely in deciding whether and how much nonjudicial punishment
10 impose;
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relevant and they are reasonably available. A witness is not reasonably available if the witness requires reimbursement by
the United States for any cost incurred in appearing, cannot appear without unduly delaying the proceedings, or if a military
witness, cannot be excused from other important duties; and

(7) Tohave the proceedings open to the public unless the commanding officer determines that the proceedings should

ntc l\n made to facilitate accece to the
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be closed for good cause. However, this does not require that specia
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Figure 5-6.—Accused’s notification and election of rights. Accused not attached to or embarked in a vessel. Record may be used in
aggravation in event of later court-martial.
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5. In order to help you decide whether or not to demand trial by court- martal or to exercise any of the rights explained
above should you decide to accept nonjudicial punishment, you may obtain the advice of a lawyer prior to any decision. If
you wish to talk to a lawyer, a military lawyer will be made available to you, either in person or by telephone, free of charge,
or vou may obtain advice from a civilian lawyer at your own expense.

FJOU INQY VO QUVILL LR a LIVAla

ELECTION QF RIGHTS

6. Knowing and understanding all of my rights as set forth in paragraphs 1 through 5 above, my desires are as follows:
Lawyer: (Check one or more, as applicable)
I wish to talk to a military lawyer before completing the remainder of this form.
I wish to talk to a civilian lawyer before completing the remainder of this form.

- - . ‘e . . 5 RSP | B4 a1 PRV UL g PPy 251

[ hereby voluntarily, knowingly, and inteliigently give up my right to talk to a lawyer.

(Signature of witness) (Signature of accused/date)
(Note: If the accused wished to talk to a lawyer, the remainder of this form shall not be completed until the accused
has been given a reasonable opportunity to do so.)
I talked to , a lawyer, on
(Signature of witness) (Signature of accused/date)

b. Right to refuse nonjudicial punishment. (Check one)

I refuse nonjudicial punishment.

I accept nonjudicial punishment.
(Note: If the accused does not accept nonjudicial punishment, the matter should be submitted to the commanding office
for disposition.)

¢. Personal appearance. (Check one)

I request a personal appearance before the commanding officer.

I waive a personal appearance. (Check one)

I do not desire to submit any written matters for consideration.
_Written matters are attached.

(Note: The accused’s waiver of personal appearance does not preclude the commanding officer from notifying the
accused, in person, of the punishment imposed.)

d. Election at personal appearance. (Check one or more)

I request that the following witnesses be present at my nonjudicial punishment proceeding:

I request that my nonjudicial punishment proceeding be open to the public.

(Signature of witness) (Signature of accused)

) (Name o

BN
o
]
173
&
(=%
N

iNQi

Figure 5-6.—Accused’s notification and election of rights. Accused not attached to or embarked in a vessel. Record may be used in
aggravation in event of later court-martial—Continued.

5-18



remember that an accused not attached to or embarked
in a vessel may elect at any time before imposition of
NJP to refuse it and demand a court-martial. It is, then,
possible for an accused to elect not to demand trial by
court-martial at the XO’s screening but later at captain’s
mast demand it provided it is before any punishment is
imposed.

Once the XO has conducted an inquiry, he or she
has the option of referring the case to mast or dismissing
it. The XO fills in section F of[figure 5-1]noting the
action he or she has taken. If the case is referred to the
CO for mast, a formal hearing is set up.

THE HEARING PROCEDURE

Captain’s mast is held at the time and place decided
on by the CO. The XO, legal officer, or discipline officer

normally assists the CO. Additionally, a master-at-arms
will be present to keep order and call the accused to
mast. Your function will be to have the service record
of the accused and other associated documents available
for the CO.

While local practices will come into play as far as
setting up the mast and the formalities required, appen-
dix A-1-e of the JAGMAN,[figure 5-7] is the official
guide for the NJP proceedings.

HEARING REQUIREMENTS

Except as noted in the following paragraph, NJP
cases must be handled at a hearing whereby the accused
is allowed to exercise the foregoing rights. In addition,
there are other technical requirements about the hearing
and the exercise of the accused’s rights.

tradition of the Navy.)
CO:

CAPTAIN’S MAST GUIDE

(NOTE: The formalities before and after captain’s mast normally are determined by customs and

You are suspected of committing the following violation(s) of the Uniform Code of Military Justice:

CO:

CO:

You do not have to make any statement regarding the offense(s) of which you are accused or suspected
and any statement made by you may be used as evidence against you.

(NOTE: If it is reasonably foreseeable that the accused's statements during the captain’s mast
proceedings may be considered for introduction in evidence at a later court-martial, an explanation of
rights and a waiver, in the format of appendix A-1-m of the JAG Manual, will have to be obtained from

S T LR, ) Ty

uic dcc UDCU, uurmg me nednng, before p['OLCC(llﬂg further. )

You are advised that a captain’s mast is not a trial and that a determination of misconduct on your part
is not a conviction by a court. Further, you are advised that the formal rules of evidence used in trials

l\\l cnnrt_martial A~ antain’c maot
Uy \.UulL HHiatuai UU llUl dppl‘y al \/ayldlll S H1adSt.

I have a statement signed by you acknowledging that you were fully advised of your legal rights
pertaining to this hearing. (NOTE: This statement will be JAGMAN, appendix A-1-b, A-1-c, or A-1-d.)

Do you understand this statement and do you understand the rights explained therein?

Figure 5-7.-Captain’s mast guide.
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CO:

WIT:
CO:

ACC:

CO:

ACC:

CO:

WIT:

[To witness (if any are present)] What can you tell me about the accused's involvement in (these) (this)
offense(s)?

[To witness(es) who has/have previously provided written statement(s) when accused and CO both have
copies of the statement(s).] Do you adopt your statement(s) as your testimony here today?

Do you have anything to add to or change in your statement?

e aaia el LC IS s 18 240t U vlatlo
o

(To accused) Would you like me to ask any further questions of this witness?

(After all witnesses are questioned) I have before me the following (documents) (statements) (other
physical evidence) that will be considered by me. Have you been given the opportunity to examine them?

(If there is a “'no,” offer the accused the opportunity to examine the evidence.)

Y

Is there anything that you wish to offer? (If the answer is “'yes,” permit the accused the opportunity to
call his or her witnesses, make a personal statement in defense, and present other evidence.)

Are there any other witnesses you would like to call or any other evidence you would like to present?

(To witness) What can you tell me about (accused’s name) performance of duty?

(To accused) Is there anything else you would like to present?

I imposc the following punishment:

My decision to impose this punishment was based on my determination that you committed the minor
offenses of:

You are advisced that you have the right to appeal this punishment to (identity the superior authority by
name and organizational title). Your appeal must be made within a reasonable time—which is normally
5 days. Following this hearing will advise you more fully of this
right to appeal. Do you understand?

You are dismissed.

Figure 5-7—Captain’s mast guide-Continued.
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Personal Appearance Waived

Part V, par. 4c¢(2), MCM, 1984, provides that if the
accused waives his or her right to appear personally
before the CO, he or she may submit written matters for
consideration by the CO before the imposition of NJP.
If the accused makes this election, inform the accused
of his or her right to remain silent and that any matters
submitted may be used against him or her at a trial by
court-martial.

Notwithstanding the accused’s expressed desire to
waive his or her right to appear personally at the NJP
hearing, he or she maybe ordered to attend the hearing
if the officer imposing NJP desires his or her presence.
If the accused waives his or her personal appearance and
NJP is imposed, the CO must make sure the accused is
informed of the punishment as soon as possible.

Hearing Officer

Normally, the officer who actually holds the NJP
hearing is the CO of the accused. COs or OICs are
allowed to delegate their authority to hold the hearing
to another officer under extraordinary circumstances.
These circumstances must be unusual and significant
rather than matters of convenience to the commander.
This delegation of authority should be in writing and
the reasons for it detailed. This delegation, however,
does not include the authority to impose punishment.
At such a hearing, the officer delegated to hold the
hearing will receive all evidence, prepare a summarized
record of matters considered, and send the record to the
officer having NJP authority.

Burden of Proof

The CO must decide that the accused is guilty by a
preponderance of the evidence. Black’s Law Dictionary
defines preponderance of evidence as “evidence which
is of greater weight or more convincing than the evi-
dence which is offered in opposition to it . . ..”

Personal Representative

The burden of getting a representative is on the
accused. As a practical matter, the accused is free to
choose anyone he or she wants—a lawyer or a nonlaw-
yer, an officer or an enlisted person. This freedom of the
accused to choose a representative does not compel the
command to provide lawyer counsel, and current regu-
lations do not create a right to lawyer counsel at NJP
where such a right exists at court-martial.
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Representation by any lawyer who is willing and
able to appear at the hearing is available to the accused.
While a lawyer’s workload may prevent the lawyer
from appearing, a blanket rule that no lawyers will be
available to appear at Article 15 hearings would appear
to contravene the spirit if not the letter of the law. It is
likewise doubtful that a lawyer can lawfully be ordered
to represent the accused. It is fair to say that the accused
can have anyone who is able and willing to appear on
his or her behalf without cost to the government. While
a command does not have to provide a personal repre-
sentative, it should help the accused get the repre-
sentative he or she wants. In this connection, if the
accused desires a personal representative, allow him or
her a reasonable time to get someone. Use good judg-
ment here, for such a period should be neither too short
nor too long.

Witnesses

When the hearing involves controverted questions
of fact about the alleged offenses, witnesses should be
available to testify if they are present on the same ship
or base or are otherwise available at no expense to the
government. Thus, in a larceny case, if the accused
denies that he or she took the money, the witnesses who
can testify that the accused did take the money should
be called to testify in person if they are available at no
cost to the government. It should be noted, however,
that no authority exists to subpoena civilian witnesses
for an NJP proceeding.

Public Hearing

The accused is entitled to have the hearing open to
the public unless the CO determines that the proceeding
should be closed for good cause. The CO is not required
to make any special arrangements to facilitate public
access to the proceedings.

Publication of NJP Results

Authority to publish the results of NJP is granted
by the JAGMAN, section 0115. You may publish the
name, rate, offense(s), and disposition of the offender
in the plan of the day (POD). Publish the results not later
than 1 month after the imposition of NJP. If the NJP is
appealed, publish the results not later than 1 month after
the date the appeal is denied. If the POD is distributed
to military personnel only, you may include all the
details stated previously. If the POD is distributed to
other than military personnel, NJP results maybe pub-
lished without the name of the accused.
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Figure 5-8.—Limits of punishments under UCMJ, Article 15.

POSSIBLE ACTIONS BY THE CO AT MAST

Dismissal with or without warning —this action is
taken if the CO is not convinced by the evidence that
the accused is guilty of an offense or decides that no
punishment is appropriate in light of the accused’s
record and other circumstances. Dismissal, whether
with or without a warning, is not considered NJP, nor
is it considered an acquittal.

Referral to an SCM, SPCM, or a pretrial investiga-
tion under Article 32, UCMJ —the CO may in his or her
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sole discretion, refer the charge(s) to an SCM, an SPCM
or an Article 32 investigation. This will, of course,
depend upon the severity of the charges.

Postponement of action —the CO can postpone any
action on the NJP pending further investigation or for
other good cause, such as a pending trial by civil
authorities for the same offense.

Imposition of NJP —the CO may impose NJP and
award any of the authorized punishments outlined in
part V, par. 5, MCM.



AUTHORIZED PUNISHMENTS

If the CO is convinced by the evidence that the
accused is guilty of the offense(s) and he or she deems
punishment is proper, the CO has wide latitude to
impose punishment. There are, however, limitations
that are placed on the CO based upon his or her rank and
the status of the accused.

LIMITATIONS

The maximum imposable punishment in any Arti-
cle 15, UCMJ, case is limited by several factors that
include the following:

® The grade of the imposing officer—COs in
grades O-4 to 0-6 have greater punishment powers than
officers in grades O-1 to O-3. Flag officers, general
officers, and OEGCMJs have greater punishment
authority than COs in grades O-4 to O-6.

® The status of the imposing officer—regardless of
the rank of an OIC, his or her punishment power is
limited to that of a CO in grades O-1 to O-3. The
punishment powers of a CO are commensurate with his
or her permanent grade.

® The status of the accused—punishment authority
is also limited by the status of the accused. Is the accused
an officer or an enlisted person attached to or embarked
in a vessel?

Maximum punishment limitations apply to each
NJP action and not to each offense. Note that there is a
policy that all known offenses that the accused is sus-
pected of should ordinarily be considered at a single
Article 15 hearing[Figure 5-8 kummarizes the maxi-
mum punishment limitations for NJP.

MAXIMUM LIMITS—SPECIFIC

There are specific maximum limits on punishment
that may be imposed on an individual. Depending upon
whether the accused is an officer, a warrant officer, or
an enlisted person will depend on the type of punish-
ment that may be imposed. Also the rank of the official
imposing the punishment is a limiting factor on the
amount and type of punishment that may be awarded.
A flow chart demonstrating this follows:

1. Upon commissioned officers and warrant offi-
cers

a. Imposed by an OEGCMJ, an officer of gen-
eral or flag rank in command, or designated principal
assistant:
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(1) Punitive admonition or reprimand.

(2) Arrest in quarters for not more than 30
consecutive days.

(3) Restriction to specified limits, with or
without suspension from duty, for not more than 60
consecutive days.

(4) Forfeiture of not more than 1/2 of 1
month’s pay per month for 2 months.

b. Imposed by any CO:
(1) Admonition or reprimand.

(2) Restriction to specified limits, with or
without suspension from duty for more than 30 con-
secutive days.

c. Imposed by an OIC: OICs do not have the
authority to impose NJP upon officers.

2. Upon enlisted accused

a. If imposed by COs of the grade of lieutenant
commander or above or a principal assistant:

(1) Admonition or reprimand.

(2) If imposed upon a person attached to or
embarked in a vessel, confinement on bread and water
or diminished rations for not more than 3 consecutive
days. Accused must be in the paygrade of E-3 or below.

(3) Correctional custody for not more than
30 consecutive days and only on grades E-3 and below.

(4) Forfeiture of not more than 1/2 of
1 month’s pay per month for 2 months.

(5) Reduction of one paygrade for members
in paygrades E-6 and below. Reduction is not imposable
on E-7 and above (Navy) or on E-6 and above (Marine
corps).

(6) Extra duties for not more than 45 con-

secutive days.

(7) Restriction to specified limits for not
more than 60 consecutive days.

b. Imposed by COs in grades O-3 and below, or
any commissioned OIC:

(1) Admonition or reprimand.

(2) Confinement on bread and water or di-
minished rations for not more than 3 consecutive days
and only on grade E-3 and below attached to or em-
barked in a vessel.



(3) Correctional custody for not more than
7 consecutive days and only on grades E-3 and below.

(4) Forfeiture of not more than 7 days’ pay.

(5) Reduction to the next inferior paygrade,
if the grade from which demoted is within the promo-
tion authority of the officer imposing the reduction.
Reduction is not imposable on E-7 and above (Navy)
and E-6 and above (Marine Corps).

(6) Extra duties for not more than 14 con-
secutive days.

(7) Restriction for not more than 14 con-
secutive days.

NATURE OF THE PUNISHNIENT

There are eight specific types of punishment that
may, under proper circumstances, be imposed as NJP.
Remember that there are limitations that are based upon
the CO’s rank and the status of the offender. Refer to

as you read the discussion of individual

punishments that follows.

Admonition and Reprimand

Admonition and reprimand are two forms of cen-
sure intended to express adverse reflection upon or
criticism of a person’s conduct. A reprimand is a more
severe form of censure than an admonition. When im-
posed as NJP, the admonition or reprimand is consid-
ered to be punitive, unlike the nonpunitive admonition
and reprimand. Punitive censure for officers must be in
writing, although it may be either oral or written for
enlisted personnel. Procedures for issuing punitive let-
ters are detailed in the JAGMAN, section 0114. A
sample punitive letter of reprimand is shown in the
JAGMAN, appendix A-1-g.

Arrest in Quarters

This punishment is imposable only on officers. It is
a moral restraint, as opposed to a physical restraint. It is
similar to restriction, but has much narrower limits. The
limits of arrest are set by the officer imposing the
punishment and may extend beyond quarters. The term
quarters includes military and private residences. The
officer may be required to perform his or her regular
duties as long as they do not involve the exercise of
authority over subordinates.
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Restriction

Restriction is the least severe form of deprivation
of liberty. Restriction involves moral rather than physi-
cal restraint. The severity of this type of restraint de-
pends on its duration and the geographical limits
specified when the punishment is imposed. A person
undergoing restriction may be required to report to a
designated place at specified times if reasonably neces-
sary to make sure the punishment is being properly
executed.

Restriction ashore means that an accused will be
restricted to the limits of the command except, of
course, at larger shore stations where the use of recrea-
tional facilities might be further restricted. Restriction
and arrest in quarters are normally imposed by a written
order detailing the limits thereof and usually requires
the accused to log in at certain specified times during
the restraint. Article 1103 of U.S. Navy Regulations,
1990, provides that an officer placed in the status of
arrest or restriction will not be confined to his or her
room unless the safety or the discipline of the ship
requires such action.

Forfeiture

Forfeiture means a permanent loss of entitlement to
the pay forfeited. A forfeiture applies to basic pay and
to sea or foreign duty pay, but not to incentive pay or
allowances for subsistence or quarters. The amount of
forfeiture of pay is expressed in whole dollar amounts,
not in fractions, and shows the number of months af-
fected. An example of a properly stated forfeiture is to
forfeit $50 pay per month for 2 months.

If the punishment includes both reduction, whether
or not suspended, and forfeiture of pay, the forfeiture
must be based on the grade the accused is reduced to.
Forfeitures are effective on the date imposed unless
suspended or deferred. Where a previous forfeiture is
being executed, that forfeiture will be completed before
any newly imposed forfeiture will be executed.

Extra Duty

Extra duties involve the performance of duties in
addition to those normally assigned to the person un-
dergoing the punishment. Various types of duties may
be assigned, including fatigue duties. The MCM pro-
hibits extra duties that are a known safety or health
hazard, those that are cruel and unusual, or those that
are not sanctioned by the customs of the service in-
volved.



When extra duties are imposed upon a petty or
noncommissioned officer, the duties cannot be demean-
ing to his or her rank or position. The immediate CO of
the accused normally designates the amount and char-
acter of extra duty. Such duties normally should not
extend beyond 2 hours per day. Guard duty may not be
assigned as extra duty. Extra duty is not performed on
Sunday although Sundays count as if such duty was
performed.

Reduction in Grade

Reduction in paygrade is limited to one grade only
for members in paygrades E-1 through E-6. E-7 through
E-9 personnel cannot be reduced in grade at NJP. The
grade from which reduced must be within the promo-
tional authority of the CO imposing the reduction. See
also the NAVMILPERSMAN, Article 3420140.2, for
additional information on reduction.

Correctional Custody

Correctional custody is a form of physical restraint
of a person during either duty or nonduty hours, or both,
and may include hard labor, extra duties, or fatigue
duties. Awardees may perform military duty but not
watches and cannot bear arms or exercise authority over
subordinates. Specific regulations for administering
correctional custody can be found in Instructions for
Administering Correctional Custody, OPNAVINST
1640.7C.

Time spent in correctional custody is not lost time.
Correctional custody cannot be imposed on paygrades
E-4 and above. To assist commanders in imposing
correctional custody, correctional custody units (CCUs)
have been established at major shore installations.
Check the local operating procedures for the nearest
CCU before correctional custody is imposed.

Confinement on Bread and Water
or Diminished Rations

These punishments can only be awarded to E-3s and
below if they are attached to or embarked in a vessel.
These punishments involve physical confinement and
are equivalent to solitary confinement because contact
is allowed only with authorized personnel.

A medical officer must first certify in writing that
the accused will suffer no serious injury and that the
place of confinement will not harm the accused. Dimin-
ished rations is a restricted diet of 2,100 calories per day,
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and instructions for its use are detailed in SECNAV-
INST 1640.9.

EXECUTION OF PUNISHMENTS

All punishments, if not suspended, take effect when
imposed. This means that the punishment in most cases
will take effect when the CO informs the accused of his
or her punishment decision. Thus, if the CO wishes to
impose a prospective punishment, one to take effect at
a future time, he or she should simply delay the impo-
sitions of NJP altogether. There are, however, several
specific rules that authorize the deferral or stay of a
punishment already imposed.

Deferral of Correctional Custody or
Confinement on Bread and Water or
Diminished Rations

The JAGMAN, section 0113b(3), permits a CO or
an OIC to defer correctional custody, confinement on
bread and water, or confinement on diminished rations
for up to 15 days when adequate facilities are not
available, the exigencies of the service so require, or the
accused is not physically fit for the service of the
punishments.

Deferral of Restraint Punishments
Pending Appeal From NJP

A service member who has appealed NJP may be
required to undergo any punishment imposed while the
appeal is pending. However, if action is not taken on the
appeal within 5 days after the appeal was submitted, and
if the service member so requests, any unexecuted pun-
ishment involving restraint or extra duties is stayed until
action on the appeal is taken.

Interruptions of Restraint Punishment
by Subsequent NJP

The execution of any NJP involving restraint will
normally be interrupted by a later NJP where restraint
is awarded. Thereafter, the unexecuted portion of the
prior restraint punishment will be executed. The officer
imposing the later punishment, however, may order that
the prior punishment be completed before the service of
the later punishment.



Interruption of Punishment by
Unauthorized Absence

Service of all NJP is interrupted during any period
that the service member is unauthorized absence (UA).
A punishment of reduction maybe executed even when
the accused is UA.

COMBINATION OF PUNISHMENTS

Part V, par. 5d, MCM, 1984, provides that all
authorized NJPs maybe imposed in a single case subject
to the following limitations:

® Arrest in quarters may not be imposed in combi-
nation with restriction.

Confinement on bread and water or diminished
rations may not be imposed in combination with
correctional custody, extra duties, or restriction.

Correctional custody may not be imposed in
combination with restriction or extra duties.

Restriction and extra duties may be combined to
run concurrently, but the combination may not
exceed the maximum imposable for extra duties.

Here are a few examples of acceptable combinat-
ions of punishments:

1. If an 0-4 CO wishes to impose the maximum
amount of all permissible NJP upon an E-3, the maxim-
um that could be imposed would be a:

a. punitive letter of reprimand or admonition
(or an oral reprimand or admonition);

b. reduction to E-2;

c. forfeiture of one-half pay per month for 2
months (based upon the reduced rate); and

d. 45 days’ restriction and extra duties to be
served concurrently.

2. If an O-3 CO (or any OIC, regardless of grade)
wishes to impose the maximum amount of all
permissible NJP upon an E-3, the maximum that could
be imposed would be a:

a. punitive letter of reprimand or admonition
(or an oral reprimand or admonition);

b. reduction to E-2;

c. forfeiture of 7 days’ pay (based upon the
reduced rate); and

d. 14 days’ restriction and extra duties to be
served concurrently.
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CLEMENCY AND CORRECTIVE
ACTION ON REVIEW

Clemency action is a reduction in the severity of
punishment that is done at the discretion of the officer
authorized to take such action for reasons thought suf-
ficient to him or her. Remedial corrective action is a
reduction in the severity of punishment or other action
taken by proper authority to correct some defect in the
NJP proceeding and to offset the adverse impact of the
error on the accused’s right.

AUTHORITY TO ACT

Part V, par. 6a, MCM, 1984, and the JAGMAN,
section 0118, state that after the imposition of NJP the
following officials have authority to take clemency
action or remedial corrective action:

® The officer who initially imposed the NJP (this
authority is inherent in the office, not the person
holding the office)

The successor in command to the officer who
imposed the punishment

The superior authority to whom an appeal from
the punishment would be sent, whether or not
such an appeal has been made

The CO or OIC of a unit, activity, or command
that the accused is properly transferred to after
the imposition of punishment by the first com-
mander

¢ The successor in command of the latter

FORMS OF ACTION

The types of action that can be taken either as
clemency or corrective action consist of setting aside,
remission, mitigation, and suspension.

Setting Aside

This power has the effect of voiding the punishment
and restoring the rights, privileges, and property lost to
the accused by virtue of the punishment imposed. This
action should be reserved for compelling circumstances
where the commander feels a clear injustice has
occurred. This normally means that the commander
believes the punishment of the accused was clearly a
mistake.

If the punishment has been executed, executive
action to set it aside should be taken within a reasonable
time—normally within 4 months of its execution. The
CO who wishes to reinstate an individual reduced in
rate at NJP is not bound by the provisions of the



SAMPLE LETTER OF NOTIFICATION

From: (command setting aside punishment)

To: Chief of Naval Personnel (PERS-82 or 83, as appropriate)

Subj:  SET ASIDE OF NJP ICO (GRADE, RATE, NAME, AND SSN)
Ref: (a) UCMJ

1. Thereby set aside the nonjudicial punishment (NJP) in the case of (grade, rate, and name). All rights, privileges,
and property affected by virtue of the execution of this punishment will be restored. Per authority of Article 15(d)
of reference (a), request that you remove all reference to the NJP contained in (grade, rate, and names) official
record. Request that copy-to addressees take appropriate restorative action in the case of (grade, rate, and name)
and notify me and the member concerned when completed.

2. The following identifying information is provided:

b. Date of NJP: (date)

d. Reason: (indicate)

is completed.

Copy to:

(command that imposed punishment)
(cognizant personnel office)

(cognizant disbursing office if pay affected)

(member concerned)

¢. Imposing Command: (indicate using guideline below)

(If different from the command setting aside, indicate by Standard Navy Distribution List (SNDL) long title and
send a copy of the letter of notification to that command.)

(If imposing command is also the command that is setting aside the NJP, indicate by stating “This Command.”)

3. This letter will not be filed in (grade, rate, and name) official record, but will be destroyed after your action

Signature of Commanding Officer
(No “By direction™)

Figure 5-9.-Sample letter of notification.

MILPERSMAN, Article 2230200, limiting advance-
ment to a rate formerly held only after a minimum of 12
months’ observation of performance. Such action can
be taken with respect to the whole or a part of the
punishment imposed. All entries on the punishment set
aside are removed from the service record of the ac-
cused. Refer to the MILPERSMAN, Article 5030500.
According to the MILPERSMAN, Article
5040110, once a punishment is set aside, the CO pre-
pares and personally signs (no By direction signature is
allowed) a letter of notification as shown in[figure 5-9]
This letter is sent to the Chief of Naval Personnel
(PERS-82 for officers and PERS-83 for enlisted) to
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make sure all local records are purged of any notation
of the NJP and its residual effects. PERS-82 or 83, as
appropriate, identifies the documents to carry out the
actions authorized by the CO and directs PERS-313D
to remove all references to the matter from the micro-
fiche record. PERS-82 or 83 will notify the CO and the
member when the action has been completed.

Remission

This action also relates to the unexecuted portions
of the punishment; that is, those parts that have not been
completed. This action relieves the accused from hav-
ing to complete his or her punishment, even though he
or she has partially completed it. Rights, privileges, and



property lost by virtue of executed portions of punish-
ment are not restored, nor is the punishment voided as
in the case when it is set aside. The expiration of the
current enlistment or term of service of the service
member automatically remits any unexecuted punish-
ment imposed under Article 15.

Mitigation

This action also relates to the unexecuted portions
of the punishment. Mitigation of punishment is a reduc-
tion in the quantity or quality of the punishment im-

posed. In no event may the punishment imposed be
increased to be more severe.

QUALITY.— Without increasing quantity, the fol-
lowing reductions by mitigation may be taken:

® Arrest in quarters to restriction

® (Confinement on bread and water or diminished

rations to correctional custody

Correctional custody or confinement on bread
and water or diminished rations to extra duties or
restriction or both (to run concurrently)

® Extra duties to restriction

QUANITY.— The length of deprivation of lib-
erty or the amount of forfeiture or other money punish-
ment also can be reduced and mitigated without any
change in the quality (type) of punishment.

REDUCTION IN GRADE.— Reduction in grade,
though executed, may be mitigated to forfeiture of pay.
The amount of forfeiture can be no greater than that
which could have been imposed by the mitigating com-
mander had he or she initially imposed punishment.
This type of mitigation may be done only within 4
months after the date of execution.

As an example, in mitigating NJP, neither the quan-
tity nor the quality of the punishment may be increased.
Therefore, it would be impermissible to mitigate 3 days’
confinement on bread and water to 4 days’ restriction
because this would increase the quantity of the punish-
ment. It would also be impermissible to mitigate 60
days’ restriction to 1 day of confinement on bread and
water because this would increase the quality of the
punishment.

Suspension

This is an action to withhold the execution of the
imposed punishment for a stated period pending good
behavior on the part of the accused. Only later miscon-
duct during the probationary period will cause the sus-
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pension to be vacated (revoked) and this misconduct
must be an offense under the UCMJ. This action may
be taken with respect to unexecuted portions of the
punishment or, in the case of a reduction in rank or a
forfeiture, such action may be taken even though the
punishment has been executed, subject to the following
rules:

® An executed punishment of reduction or forfei-
ture may be suspended only within 4 months after the
date of its execution.

® At the end of the probationary period, the sus-
pended portions of the punishment are remitted auto-
matically unless sooner vacated.

® There is no known authority for the imposition
of conditions of probation that could not ordinarily be
made the subject of a lawful order.

® Vacation of the suspended punishment may be
effected by any CO or OIC over the person punished
who has the authority to impose the kind and amount of
punishment to be vacated.

a. Vacation of the suspended punishment may
only be based upon an offense under the UCMJ
committed during the probationary period.

b. Before a suspension may be vacated, the
service member should be told that vacation is being
considered and informed of the reasons for the
contemplated action and his or her right to respond. A
formal hearing is not required unless the punishment
suspended is of the kind stated in Article 15(e)(1)-(7),
UCMJ, in which case the accused should, unless
impractical, be given an opportunity to appear before
the officer contemplating vacation to submit any
matters in defense, extenuation, or mitigation of the
offense on which the vacation action is to be based.

c. Vacation of a suspension is not punishment
for the misconduct that triggers the vacation.
Accordingly, misconduct may be punished and also
serve as the reason for vacating a previously suspended
punishment imposed at mast. Vacation proceedings are
often handled at NJP. First, the suspended punishment
is vacated; then the CO can impose NJP for the new
offense. If NJP is imposed for the new offense, the
accused must be afforded all of his or her hearing rights.

d. The order vacating a suspension must be
issued within 10 working days of the start of the
vacation proceedings and the decision to vacate the
suspended punishment is not appealable as an NJP
appeal.



ACCUSED'S ACKNOWLEDGEMENT OF APPEAL RIGHTS

I, , SSN
(Name and grade of accused)

assigned or attached to ,
have been informed of the following facts concerning my rights of appeal as a result of captain’s mast held on

a. I have the right to appeal to (specify to whom the appeal should be addressed).

b. My appeal must be submitted within a reasonable time. Five days after the punishment is imposed is
normally considered a reasonable time, in the absence of unusual circumstances. Any appeal submitted thereafter
may be rejected as not timely. If there are unusual circumstances that [ believe will make it extremely difficult
or not practical to submit an appeal within the 5-day period, I should immediately advise the officer imposing
punishment of such circumstances and request an appropriate extension of time in which to file my appeal.

¢. The appeal must be in writing.
d. There are only two grounds for appeal; that is:
(1) The punishment was unjust, or
(2) The punishment was disproportionate to the offense(s) for which it was imposed.

e. If the punishment imposed included reduction from the paygrade of E-4 or above, or was in excess of:
arrest in quarters for 7 days, correctional custody for 7 days, forfeiture of 7 days” pay, cxtra dutics for 14 days,
restriction for 14 days, or detention of 14 days’ pay, then the appeal must be referred to a military lawyer for
consideration and advice before action is taken on my appeal.

(Signature of Accused/Date (Signaturc of Witness/Date)

Figure 5-10.—Accused’s acknowledgment of appeal rights.

e. The probationary period cannot exceed 6 right to appeal. Refer to part V, par. 4c(4)(B)(iii), MCM,
months from the date of suspension and ends 1984, and the JAGMAN, section 0110c.[Figure 5-10 is
automatically upon expiration of the current enlistment. an accused’s acknowledgment of appeal rights that

The running of the period of suspension is interrupted, should be signed by the accused and witnessed to prove
however, by the unauthorized absence of the accused or

the beginning of any proceeding to vacate the
suspended punishment. The running of the period of
probation resumes when the unauthorized absence ends
or when the suspension proceedings are terminated
without vacation of the suspended punishment.

that the accused was informed of his or her appeal
rights. File this form along with all the other papers in
the accused’s case file in the UPB.
A person punished under Article 15 may appeal the
imposition of such punishment through proper channels
to the appropriate appeal authority. If, however, the
offender is transferred to a new command before filing
APPEAL FROM NJP his or her appeal, the immediate CO of the offender at

A member who is awarded NJP and who believes the time the appeal is filed should send the appeal
directly to the officer who imposed the punishment.

the punishment unjust or disproportionate to the offense
When the officer who imposed the punishment is in

has the right to appeal the award to higher authority.
the Navy chain of command, the appeal will normally

PROCEDURE be sent to the area coordinator authorized to convene
general courts-martial. A GCM authority superior to the

If punishment is imposed at NJP, the CO is required officer imposing punishment may, however, set up an

to make sure the accused is fully advised of his or her alternate route for appeals.
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When the area coordinator is not superior in rank or
command to the officer imposing punishment, or when
the area coordinator is the officer imposing punishment,
the appeal will be sent to the GCM authority next
superior in the chain of command to the officer who
imposed the punishment. An immediate or delegated
area coordinator who has authority to convene GCMs
may take action instead of an area coordinator if he or
she is superior in rank or command to the officer who
imposed the punishment.

For mobile units, the area coordinator for the pre-
vious purposes is the area coordinator most accessible
to the unit at the time of sending the appeal.

When the officer who imposed the punishment is in
the chain of command of the Commandant of the Ma-
rine Corps, the appeal will be made to the officer next
superior in the chain of command to the officer who
imposed the punishment.

When the officer who imposed the punishment has
been designated a CO for naval personnel of a multi-
service command, the appeal will be made according to
the JAGMAN.

A flag or general officer in command may, with the
express prior approval of the Chief of Naval Personnel
or the Commandant of the Marine Corps, delegate
authority to act on appeals to a principal assistant. An
officer who has delegated his or her NJP power to a
principal assistant may not act on an appeal from pun-
ishment imposed by that assistant.

TIME

Appeals must be submitted in writing within 5 days
of the imposition of NJP or the right to appeal is waived
in the absence of good cause shown. The appeal period
runs from the date the accused is informed or his or her
appeal rights. Normally, this is the day NJP is imposed.
With an appeal submitted more than 5 days after the
imposition of NJP (less any mailing delays), the officer
acting on the appeal determines whether good cause
was shown for the delay in the appeal.

Extension of Time

If it appears to the accused that good cause may
exist that would make it impossible or extremely diffi-
cult to prepare and submit the appeal within the 5-day
period, the accused should immediately advise the of-
ficer who imposed the punishment of the problems and
request an extension of time. The officer imposing NJP
determines whether good cause was shown and advises
the accused whether an extension of time is permitted.

Request for Stay of Restraint
Punishments or Extra Duty

A service member who has appealed may be re-
quired to undergo any restraint punishment or extra
duties imposed while the appeal is pending. If action is
not taken on the appeal by the appeal authority within
5 days after the written appeal has been submitted and
if the accused has so requested, any unexecuted punish-
ment involving restraint or extra duties will be stayed
until action on the appeal is taken. The accused should
include in his or her written appeal a request for stay of
restraint punishment or extra duties; however, a written
request for a stay is not specifically required.

CONTENTS OF APPEAL PACKAGE

The appeal package will consist of the appellant’s
basic letter of appeal, the endorsement by the CO who
imposed the NJP, and the supervisory authority’s re-
sponse to the appeal.

Appellant’s Letter (Grounds for Appeal)

The letter of appeal from the accused should be
addressed to the appropriate appeal authority via the
commander who imposed the punishment and other
appropriate COs in the chain of command. The letter
should set forth the obvious features of the NJP (date,
offense, who imposed it, and punishment imposed) and
detail the specific grounds for relief.

There are only two grounds for appeal—-the pun-
ishment was unjust or the punishment was dispropor-
tionate to the offense committed. The grounds for
appeal are broad enough to cover all reasons for appeal.

Unjust punishment exists when the evidence is not
enough to prove the accused committed the offense;
when the statute of limitations prohibits lawful punish-
ment; or when any other fact, including a denial of
substantial rights, calls in question the validity of the
punishment.

Punishment is disproportionate if it is, in the judg-
ment of the reviewer, too severe for the offense com-
mitted. An offender who believes that his or her
punishment is too severe, appeals on the ground of
disproportionate punishment, whether or not his or her
letter artfully states the ground in precise terminology.
A punishment may be legal but excessive or unfair
considering circumstances such as (1) the nature of the
offense, (2) the absence of aggravating circumstances,
(3) the prior record of the offender, and (4) any other
circumstances in extenuation and mitigation.

The grounds for appeal need not be stated artfully
in the accused’s appeal letter, and the reviewer may have
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1.

Naplcs, Italy, as follows:
a. Offense(s)
Charge: Violation of Article 134, UCMIJ

Grounds of Appeal

(@}

SAMPLE NJP APPEAL

5800
11 Feb CY
From: DPSA Jane A. Doe, USN, 333-33-3333
To: Commander Fleet Air Mediterranean
Via:  Commanding Officer, U.S. Naval Support Activity, Naples, Italy
Subj: APPEAL FROM NONJUDICIAL PUNISHMENT
Ref:  (a) Art. 15(e), UCM]
(b) Part V, par. 7, MCM, 1984
(¢) JAGMAN 0116
Encl: (1) (Statements of other persons of facts or matters in mitigation that support the appeal)
(2) ” ” 14 ” 4
3) ”

As provided by references (a) through (c), appeal is herewith submitted from nonjudicial punishment imposed
upon me on 10 February 19CY by Captain Jon T. Boate, Commanding Officer, U.S. Naval Support Activity,

Specification: In that DPSA Jane A. Doe, USN, was, on board U.S. Naval Support Activity, Naples,
Ttaly, on or about 29 January 19CY, drunk and disorderly.

Punishment: Forfeiture of $250.00 pay per month for 2 months

Punishment for the Charge is unjust because I was not really that drunk and unfortunately just lost my
balance dancing and fell into the plate glass window.

JANE A. DOE

Figure 5-11.-Sample NJP appeal.

to deduce the appropriate ground implied in the letter.
Unartful craftsmanship or draftsmanship or improper
addressees or other administrative irregularities are not
grounds for refusing to send the appeal to the reviewing
authority. If you note any administrative mistakes, if
material, correct them in the endorsement that sends the
appeal. Thus, if an accused does not address his or her
letter to all appropriate commanders in the chain of
command, just readdress and send the appeal to the
proper authority. Do not send the appeal back to the
accused for redrafting since the appeal should be sent
promptly to the reviewing authority.

The appellant’s letter begins the review process and
is a quasi-legal document. It should be temperate and
state the facts and opinions the accused believes entitles

5-31

him or her to relief. The offender should avoid un-
founded allegations on the character or personality of
the officer imposing punishment. See Article 1108, U.S.

Navy Regulations, 1990. The accused, however, should
state the reasons for his or her appeal as clearly as
possible. Supporting documentation in the form of
statements of other persons or personnel records may
be submitted if the accused desires. In no case is the
failure of the accused to do these things a lawful reason
for refusing to process the appeal. Finally, should the
accused desire that his or her restraint punishment or
extra duties be stayed pending the appeal, he or she
should specifically request this in the letter. Refer to

for a sample of an accused’s letter of appeal.



1.

2.

SAMPLE FIRST ENDORSEMENT TO NJP APPEAL

FIRST ENDORSEMENT on DPSA Jane A. Doe’sltrof 11 Feb CY

From: Commanding Officer, U.S. Naval Support Activity, Naples, Italy

To: Commander Fleet Air Mediterranean

Subj:  APPEAL FROM PUNISHMENT ICO DPSA JANE A. DOE, USN, 333-33-3333
Encl:  (4) NAVPERS 1626/7 with attachments thereto

(5) DPSA Doe’s record of performance (naege 9)
\s7/ AF8 R UV D AVRUVAL VR PRI Y ALY 7
Forwarded for action. Enclosures (4) and (5) are attached in amplification of the appeal.
(Statement of facts or circumstances or other matter that is not contained in appellant’s letter of appeal and

that would aid the command acting on appeal in arriving at a proper determination. This should not be
argumentative nor in the form of a “defense” to the matters stated in appellant’s letter of appeal.)

5800
Ser
13 Feb CY

JON T. BOATE

Future 5-12.-Sample first endorsement to NJP appeal.

Contents of the Forwarding Endorsements

All via addressees should use a simple forwarding
endorsement and should not comment on the validity of
the appeal. The exception to this rule is the endorsement
of the officer who imposed the punishment. The JAG-
MAN requires that this endorsement, shown in[figurel
include the following information:

® A comment on any assertions of fact contained
in the letter of appeal that the officer who imposed the
punishment considers inaccurate or erroneous.

Recitation of any facts on the offenses that are
not otherwise included in the appeal papers. If such
factual information was brought out at the mast, the
endorsement should so state and include any comment
made by the appellant at the mast. Any other adverse
factual information stated in the endorsement, unless it
recites matters already stated in official service record
entries, should be referred to the appellant for comment,
if possible, and the appellant should be given an oppor-
tunity to submit a statement about it or state that he or
she does not wish to make any statement.

® As an enclosure, a copy of the completed mast
report form (NAVPERS 1626/7).

® As enclosures, copies of all documents and
signed statements that were considered as evidence at
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the mast or, if the NJP was imposed on the basis of the
record of a court of inquiry or other fact-finding body,
a copy of that record, including the findings of fact,
opinions, and recommendations, together with copies
of any endorsements thereon.

® As enclosures, copies of the appellant’s record of
performance as set forth on service record page 9,
administrative remarks set forth on page 13, and disci-
plinary records set forth on page 7.

The officer who imposed the punishment should
not, by endorsement, seek to defend against the allega-
tions of the appeal but should, where appropriate,
explain the rationalization of the evidence. For exam-
ple, the officer may have chosen to believe one witness’
account of the facts while disbelieving another witness’
recollection of the same facts and this should be
included in the endorsement. This officer may properly
include any facts relevant to the case as an aid to the
reviewing authority but should avoid irrelevant charac-
ter assassination of the accused. Finally, any errors
made in the decision to impose NJP or in the amount of
punishment imposed should be corrected by this officer
and the corrective action noted in the forwarding
endorsement. Even though corrective action is taken,
the appeal must still be sent to the reviewer.



SAMPLE ACTION BY SUPERVISORY AUTHORITY ON NJP APPEAL

5800

Ser

14 Feb CY
From: Commander Fleet Air Mediterranean
To: DPSA Jane A. Doe, USN, 333-33-3333
Via: Commanding Officer, U.S. Naval Support Activity, Naples, Italy

Subj:  APPEAL FROM NONJUDICIAL PUNISHMENT ICO DPSA JANE A. DOE

SECTION A 1. Returned, appeal (granted) (denied).

2. Your appeal has been referred to a lawyer for consideration and advice before my action.

R (Qtatamant nf reancnnce for actinn nn annaal and remarkc of admanitinn and avhartatinn  if
e AW LALLVILIVLIIL UL 1TVAoVHID U avuvil v ullll\du QLI LVILIUAL ND UL au A9 i QLI vAaLlvLlauy i
desired.)

4. You are directed to return this appeal and accompanying papers to your immediate
commanding officer for filing with the record of your case.

HEADY HONCHO

FIRST ENDORSEMENT on Commander Fleet Air Mediterrancan ltr 5800
Ser of 14 Feb CY

From: Commanding Officer, U.S. Naval Support Activity, Naples, Italy
To: DPSA Jane A. Doe, USN;, 333-33-3333

Subj: APPEAL FROM PUNISHMENT ICO DPSA JANE A. DOE

SECTION B 1. Returned for delivery.

2. You are directed to return this appeal and accompanying papers to the legal officer for filing
with the record in your case.
JON T. BOATE

SECOND ENDORSEMENT on Commander Fleet Air Mediterranean Itr 5800
Serof 14 Feb CY

From: DPSA Jane A. Doe, U
T

PRSP LI

)
T ral NNEE ~n I\ Ta:al A tleitdss Nlpealoao Teolo.
10: Lommanaing Ullicer, u.>. INaval Suppori Aciivily, INGpics, iiary

Subj: APPEAL FROM NONJUDICIAL PUNISHMENT

SECTION C 1. Tacknowledge receipt and have noted the contents of the letter on my appeal from nonjudicial

P PN A e e e s
PUILSHIITICTIL.

2. The appeal and all attached papers are returned for filing with the record of my case.
JANE A. DOE

Figure 5-13.-Sample action by supervisory authority on NJP appeal.

Endorsement of the Reviewing Authority A, shows a sample response by a supervisory authority
on an NJP appeal. A legally sound endorsement will

There are no particular legal requirements on the include the reviewer’s specific decision on each ground
content of the reviewer’s endorsement except to inform of appeal, the basic reasons for the decision, a statement

the offender of his or her decision. section that a lawyer has reviewed the appeal, if such review is
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required, and instructions for the disposition of the
appeal package after the offender receives it. The en-
dorsement should be addressed to the accused via the
appropriate chain of command. Where persons not in
the direct chain of command (such as finance officers)
are directed to take some corrective action, copies of the
reviewer’s endorsement should be sent to them. Words
of exhortation or admonition, if temperate in tone, are
suitable for inclusion in the return endorsement of the
reviewer.

Via Addressee’s Return Endorsement

If any via addressee has been directed by the re-
viewer to take corrective action, the accomplishment of
that action should be noted in that commander’s en-
dorsement. This endorsement should reiterate the steps
the reviewer directed the accused to follow in disposing
of the appeal package. These instructions should always
be to return the appeal to the appropriate commander
for filing with the record of his or her case. See
[5-13] section B, for an example of this endorsement.

Accused’s Endorsement

The last endorsement should be from the accused
to the CO holding the records of the NJP. Seelfigurel
m section C. The endorsement will acknowledge
receipt of the appeal decision and send the package back
for filing.

POSTMAST ACTIVITY

The LN may have duties in several distinct areas at
the completion of NJP. The LN must make sure all
necessary entries are made in the service record of the
member being punished and must provide reports for
entries in the POD and the ship or station logbook.
Finally, the LN maintains the UPB.

EXECUTION OF NJP

When punishment is imposed as a result of CO’s
mast, that punishment must be recorded in the accused’s
service record. Additionally, depending on the type of
punishment imposed, certain forms and/or letters must
be prepared in conjunction with standard service record
entries. The following discussion is provided to help
you better understand the procedures for preparing
these forms and letters used in conjunction with enlisted
service record entries.
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Confinement Order

When a member is awarded punishment that in-
cludes confinement on bread and water or confinement
on diminished rations, a Confinement Order,
NAVPERS 1640/4, must be prepared indicating the
offense(s) committed, the time and date the confine-
ment was directed, by whom and when the accused was
given a medical examination, and who authorized the
confinement. A sample of a completed confinement
order is shown inl

TEMADD Orders for Correctional Custody

TEMADD orders must be prepared transferring the
accused to the correctional custody facility under the
provisions of the Manual for the Administration of
Correctional Custody, OPNAVINST 1640.7C. There
are other administrative matters that must be completed
when transferring an accused to a correctional custody
Facility and the specific requirements can be found in
OPNAVINST 1640.7C and in SECNAVINST 1640.7.
Both instructions outline the requirements for placing a
person into correctional custody and procedures for
administering the same.

Letter of Censure

As previously discussed in this lesson, a CO may
award as punishment an admonition or a reprimand to
the accused. These can be either oral or written in the
case of enlisted personnel, and in writing only in cases
of commissioned and warrant officers. If the admoni-
tion or reprimand is to be written, the format shown in
the JAGMAN should be used. When either of these
types of letter of censure is prepared, careful attention
to the requirements outlined in the JAGMAN should be
followed. When the admonition or reprimand is given
orally, as in the case of enlisted personnel, the proper
notation must be made on the NAVPERS 1626/7 and
recorded in the Punishment Awarded section of the
service record page being used to record the results of
CO’s mast.

NJP of Officers

Before we look at the procedures for making service
record entries for enlisted personnel, a brief discussion
of the procedures involved when an officer receives
NJP as a result of CO’s mast is needed.

Whenever NJP is imposed upon an officer, the
authority imposing the punishment immediately noti-
fies PERS-82 by letter us soon as the results are final,



CONFINEMENT ORDER
NAVPERS 184074 (REV, 2-78) S/N 0106-LF-016-4021

NAME (Last, first, middie) SN RATE/GRADE MANcnl-lT
Seaman, Able B. 555-55-5555 PCSA USN
BIP OR ORGANIZATION OATE
USS John F. Kennedy 01 August 19CY
STATUS
CONFINED AS RESULT OF

DFTAINED (Alleged vinlatuor of UCM) Artieler)

VACATED SUSPENSION

@ NJ® D SC™M D SPCM D GCM

CHANGES ANO SPECIFICATION CONV!ICTED OF

Art, - UA from 0800, 29 Jun CY until
1530, 30 Jul CY
sirglug ADJUDGED d & DATE
TR aZSQQ Feé 2 m‘iéter N1 Awa 100V
fsr !F‘V D 3 WY D N o DME P A N
[ NTENCE DEFERREOQ, DATE DEFEAMENT TEAMINATED
"] have been informed that | am being confined for the above alleged
affense(s)”
SENTENCE APPROVED APPROVED BY OATE
Tere Yrnature of accured cA
SA
NCMA
Dete Signarure of witness USCMA
OTHER

PRE - TRIAL CONFINEMENT NECESSARY -
{ BECAUSE OF THE SERIOUSNESS OF THE OFFENSE CHARGED

3 TO ENSURE THE PRESENCE OF THE ACCUSED AT THE TRIAL

REMARKS SECTION
FOR ARTICLE 86 OFFENSES ONLY

D SURRENDERED (VOLUNTARY RETURNI

D APPREHRENDED BY CIVIL/MILITARY AUTHORITIES

CONFINEMENT DIRECTED AT

TYPED NAME/RANK/TITLE

unfit for eonfinement  The following irregularities were no

HOUR DATE PJ . Doe, CAPT, USN, CO
T TTTa A
1SiGHATYSE
1320 01 Aug CY C/;Zzggitc————~-
e MEDICAL CERTIFICATE
The above named individual was examined by me at 1 3 4 5 on __,AQ 1 AUE CY and found to be
(HOUR} (DATE)

ted during the examination. (if none, so state)

TYPED NAME RANK/TITLE

SIGNATURE — .’\
\meﬁ,‘;

Jon T. Boate, LT, MC, USN -
RECEIPT FQRR\SONER
| 3]
The above named individual was received ai -hlp ' s Br lg 3 UsSsS ‘JOhn F. Kenn Edy
INAME OF CORRECTIONAL CENTER]
ar 1408 on 01 Aug C
(HOUR) (DATE)

TYPED NAME/RANK/TITLE

H. H. Hull, MACM, USN, Brig Officer

T

2U.S. GOVERNMENT PRINTING OFFICE:1981-703-100/7595 21

Figure 5-14.-Confinement Order, NAVPERS 1640/4.

for example, when the officer declines to appeal, does
not appeal within the required time, or after the appeal
has been decided. If the officer imposing NJP is not a
flag officer, the letter report must be submitted via the
first flag officer in the administrative chain of com-
mand. These required reports are separate and distinct
from any reported NJP that maybe contained in inves-

tigations or other correspondence. Refer to the
MILPERSMAN for the format of the report.

ENLISTED SERVICE RECORD ENTRIES
Upon completion of NJP you will, in all probability,

be responsible for making (or causing to be made) a
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number of record entries to record the action taken at
mast.

The manner in which service record entries must be
made depends upon the nature of the offense and of the
action taken by the CO. Since most service record
entries must be prepared using optical character recog-
nition (OCR) forms for inclusion into the Joint Uniform
Military Pay System (JUMPS), you should become
familiar with the use of OCR typewriters and proce-
dures for preparing the OCR document. The OCR docu-
ments must follow exactly the procedures outlined in
the Disbursing, Administrative, and Personnel Manual
(DAPMAN), NAVSO P-3680.

Let us now look at the procedures for recording the
actions of a CO taken as a result of CO’s mast, including
the procedures for preparing OCR documents.

No Punishment

If the CO decides that the alleged offender has not
committed the offense and dismisses the charge(s) or if
it is found that the alleged offender is guilty but a
decision is made that punishment is inappropriate and
the offense is excused, you will make no entry in the

member’s service record. There is one exception to this
general rule.

Whenever the service record contains a UA entry,
the MILPERSMAN requires you to make an entry on
the service member’s page 13 showing the period of UA
and the final action taken by the CO. Additionally, the
MILPERSMAN also requires that you prepare a page
13 entry when there is a UA of less than 24 hours, and
the DAPMAN requires that a NAVPERS 1070/606 be
prepared when there is a UA of more than 24 hours. If
no punishment is awarded at CO’s mast for the UA, you
must prepare an explanatory entry on a page 13 for UA
periods of less than 24 hours, and on a NAVPERS
1070/606 when the UA period is for more than 24 hours.
If there is no UA involved, and no punishment is
awarded aa a result of CO’s mast, then you will make
no service record entries.

Reference to Court-Martial

When a CO refers a case to a court-martial from
CO’s mast, do not make any service record entry unless
the case involves a UA of the service member. When a
UA case is referred to a court-martial, the DAPMAN
requires you to make entries on a NAVPERS 1070/606
showing the UA.

Punishment Imposed

Whenever NJP is imposed on enlisted members, a
memorandum entry on page 9 is required by the
MILPERSMAN. If the case is dismissed or excused, no
service record entry on a page 9 is needed. An example
of a page 9 entry is shown in

PUNISHMENT AFFECTING PAY.— The car-
dinal principle here is that for every punishment that
affects the member’s pay, you must prepare a
NAVPERS 1070/607. Punishments that affect pay are
a reduction in rate and forfeiture of pay. An example of
how to use the NAVPERS 1070/607 is shown in@
[5-16] See the DAPMAN for detailed instruction on its
use along with numerous explanatory examples.

Before turning to specific UA examples, there is
one general requirement-—wherever the mast results in
a reduction in rate, the MILPERSMAN requires a page
4 entry in addition to all other required entries.

UA, Less Than 24 Hours.-— Because there is no
lost time when a UA period is less than 24 hours, it is
not necessary to prepare a NAVPERS 1070/ 606. You
need only prepare a NAVPERS 1070/607 substantially
as shown in Because you will have a page
13 entry, it will, of course, be necessary to make another
page 13 entry showing the end of UA. Do not put the
NJP entry on a page 13 as it has been made on a
NAVPERS 1070/607.

UA, More Than 24 Hours.— In this case, you will
have prepared a NAVPERS 1070/606 on the second day
of UA. After the CO decides that the absence was both
(1) unauthorized absence and (2) not excused (both of
which the CO must do before imposing any punishment
that affects pay), you must complete blocks 38 though
42 of the NAVPERS 1070/606 as shown inlfigure 5-18
Do not record the punishment awarded in section 1.
Instead, you will show the punishment awarded on a
NAVPERS 1070/607 as shown in[figure 5-19]

PUNISHMENT NOT AFFECTING PAY.—
Again we must distinguish between offenses that in-
volve lost time and those that do not. If the punishment
does not affect the member’s pay (a punishment other
than reduction or forfeiture) and does not involve lost
meed only make a page 13 entry as shown in

Other sample page 13 entries are given in
the MILPERSMAN.

If lost time is involved, you will need to complete
the NAVPERS 1070/606 that initially recorded the UA.
Because the punishment does not affect pay, it is not
necessary to prepare a NAVPERS 1070/607.
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1
ENLISTED PERFORMANCE RECORD
4 TRAITS
e C 2 3 Rate Overall | o
LOF REASON RATE | % | agiii | Military |Personat] Direct- | ©¥8T® 5. SHIP OR STATION INITIALS
nernd Iec;ge ability | Bearing [Behavior| ing “ation
A
NAVCRUITDIST i
CY-10CT31 M AR Datejof Enlistment NORFOLK, VA (_\L’G
RTC, NTC XL
CY-1DEC20 S AA Advanced to AA GREAT LAKES, IL (T-\& M
CO'$ NJP NAS x@ )
AVTTER A/, AT TD A A (NAYDTRS 107N /6120 72) CTOTT RTET D \ _/
CYIEB14 NJP AA (NAVPERS 10/0/613({3) CECIL FIELD, ~BW
i
I _ i
|
|
NAME (Last) (First) (Middie) SSN BRANCH/CLASS
FROST JACK R. 111-11-1111 USN
NAVPERS 1070/609 (REV 3 83) SN 01061.5-010-6071 M U.S. Governmaent Printing Offios: 1964—§05-012/17965 2.1 so

Figure 5-15—Preparation of Enlisted Performance Record, NAVPERS 1070/609.
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BUPERS USE ONLY L i BUPERS USE ONLY i
[l Peoi-7r 7] .
——
COURT MEMORANDUM 38
1. DATE SUBMITTED 2. SHIP OR STATION AND LOCATION
CYAPRL? || NAVAL BASE. NORFOLK. VA
3. DATE OF REFERRAL 4. TYPE OF COURT . | 5. DATE OF COURT, 6. UCMJ ARTICLE(S!
i || riop || *aseyapr17)| | 228
7. DATE OF ACTION TYPE OF ACTION 9. MODIFI- 10, CORRECTION I DATE OF SUBMISSION ON 1070/
- | X | ¥ RepORT | | D CATION OF | 'j TO PREVIOUS | 607 MOD OR CORRECTED
- | OF AcrioN . | ACTION | L 1070/ 607 |
13. FROM 4. 10 V5. TIR
T 12, RATE - 1 .
X M smenr| | | SK3 T sksw || cvapraz ||
7. MONTHLY AMT, | 18. NO. MONTHS
s Foreetore | | | 1 np.An U a |
A | s¥eE Bl i c i
20. AMOUNT | 22, DOES NOT | "123. MO. AMT. OF| | [24.NO.
— 19, FINE | 21 CONSENT D CONSENT TO, CHECKAGE . MOS
— S I ____  TO CHECKAGE CHECKAGE | s |
26. MONTHLY AMT 127, NO. MONTHS 28. DETENTION RE- ‘
25, peTEnTiON | | o | FUND DATE |
— 1s A L L
29. DESERTION 1 31. ADJUDGED
T MARK “ T30 ADJUDGED "‘ AND Dis
.. REMOVED L L ) APPROVED
TTPRET T T T LT 34 OAYS LOSTTIME | |35 DAYS LOST TIME
e ] T 30 DAY BASIS) 'l DAY FOR DAY '[
.
CONFINEMENT ORDERED AND COMPLETED .38 DAYS LOST TIME 39 DAYS LOST TIME !
~36. FROM 137,10 ! 30 DAY BASIS: /DAY FOR DAY |
I ! |
40 CHANGE EAOS TO| . | 41. CHANGE EXP ENL H
: |- !
r- 1 I _ J
42. SYNOPSIS OF OFFENSE:S DATE!S! AND SENTENCE ADJUDGED /ALSO AMPLIFYING REMARKS MAY BE CONTINUED ON REVERSE!
CYAPRL?: CO'S NJP HELD THIS DATE
VTAL ATT AN tOn b ANT 108 ACSAIN T OHM T M IAME S 1 ol
YAVLATLVIN iy laBANRI LN HROOAMULLI ViIs SN O Jgvite o Laten Vil
CYAPKDA
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Figure 5-16.—Preparation of Court Memorandum, NAVPERS 1070/607.
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Figure 5-17.—Preparation of Court Memorandum, NAVPERS 1070/607, reflecting NJP punishment for a UA period of less than
24 hours
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Figure 5-18.—Preparation of Record of Unauthorized Absence, NAVPERS 1070/606.

5-40




BUPERS USL ONLY l BUPERS USE ONLY
| [ _re01-7r 1]
e e ] . -
COURT MEMORANDUM 38
) DATE SURMITTED 2. SHIP OR STATION AND LOCATION i T !
. CYFEBLS ||| USS CARR (FFG 52) |
3 DATE OF REFERRAL 4 TYPE OF COURT 5. DATE OF COURT/ | . | 6. UCMJ ARTICLE(S) ‘
- MA,
[ || nap || ™¢vresrs ||| as |
7 DATE OF ACTION TYPE OF ACTION 3 MODIFI- 10. CORRECTION T1 DATE OF SUBMISSION OK 1070/ ;
r ;1 8. REPORT {’ } CATION OF YO PREVIOUS 407 MOD OR CORRECTED ’
(YFEBLEP l EX 1 oF ACTION l J AchoN [ ’ 1070, 607 .
o ' 13 FROM 4. 70 15. TIR ‘
T2, RATE
ADJUSTMENT i
R - o 17, MONTHLY AMT 18. NG MONTHS |
11,716 FORFEITURE i
X ||s 100.00 || 2 | |
T LT T T 0 T AMOUNT [ T T T T T T97 bogs Not 27 MO, AMT. OF, |24 NO. !
© 19 FINE . { 21 CONSENT L CONSENT 10 CHECKAGE ' MOs. i
. L S . TO CHECKAGE CHECKAGE S ; : {
o T T 26 MONTHLY AMT. 27 NO. MONTHS 28 DETENTION RE. :
~ 25 DETENTION | I I ‘ FUND DATE I :
; < i
M et S B B R IS I 1
79 DESERTION 31 ADJUDGED i
t[""; MARK T “JO,ADJUDGED rj AND DIS-
} L rRemoveo L _ APPROVED
— N St . S B el e
TPRE-TRIAL CONHNEMEN, — 1310 —~ 34. DAYS LOST TIME 35. DAYS LOST TIME
32 FROM (] ] T (30 DAY BASIS) | | (oay For 0AY) | |
BES 5 R § 5 i
CONFINEMENT GROERER AND COMPLETED 38. DAYS LOST TIME 39. DAYS LOST TIME
i " 36. FROM 37.10. {30 DAY BASIS) l (DAY FOR DAY) l
; 40 CHANGE EAGS TO{™ "[ 417 CHANGE ExXP ENL| |
B 1o
10

42. SYNOPSIS OF OFFENSE(S), DATE{S| AND SENTENCE ADJUDGED (ALSO AMPLIFYING REMARKS, MAY BE CONTINUED ON REVERSE)

CYFEBLS: COMMANDING OFFICER'S NONJUDICIAL PUNISHMENT

OFFENSE: VIOL UCMJ ART. 8b. UA FM OO0, CYJANDYL TO 1000. CYFEBLY.

NONJUDICIAL PUNISHMENT AWARDED: FORFEITURE OF $100.00 PAY PER
MONTH FOR Two (2) MONTHS. 30

! DAYS' RESTRICTION AND 30 DAYS!'
| EXTRA DUTY.

DATE IDENTIFICATION AND RESUME OF CONVENING, SUPERVISORY. OR OTHER AUTHORITY INCLUDING ACTION UNDER ‘
ARTICLES 65, 66. 67, 69,72.73, 74 OR 15{D) OR {E). UCMJ, (ALSO ANY APPEAL) :

43.1070°607DTD 44, AUTHORITY TYPE

e
'

r
I
|
|

I

1

|

|
-

{MAY BE CONTINUED ON REVERSE:

f g
— e
3 IG':JAYURE)BV DIRECTION o o GRADE ] l
DOE- LNC- USN- BY DIR OF THE C0O
i ] UNIYID CODE I 48, RATE T
oo | Cuuuyy | L SA
{743 RAME (LAST, FiRST MIDDLE] - l‘_ 50, ssn T51 BRANCH, CLASE | |
LINE. PULL A l bbb-bl- nbbbJ_E UsH

COURT MEMORANDUM NA;;ERS 1070, 607 (REV. 11-75) S N GIQ6-LF-010 8960

WS GOVERMMENT PRINTING OFFICE 1786 491 648 1-40037 ACTIVITY FILE

Figure 5-19.—Preparation of Court Memorandum, NAVPERS 1070/607, reflecting NJP punishment for UA over 24 hours.
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NONJUDICIAL PUNISHMENT

1 11y 100y
4 JUA:{ LUl

e

0

~nld A
el vl

lieu of captain's mast.

nonjudicial punishment.
NOTE:

one appearing above:

was represented by a lawyer.

|
’ Seaman Smith received punishment at captain's mast on 1 July 19CY.
i
|
|
|

AWARDED :

1 July 19CY

Two

station.

The accused talked to a lawyer prior to deciding to demand trial by ccurt-martial in
The accused was advised that acceptance of nonjudicial
punishment does not preclude further administrative action.
remainder of the form, the accused did not demand trial by court-martial in iieu of

If the accused was represented by a military
4PN B

representative at mast, the following examp

ADMINISTRATIVE REMARKS
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1 Jul CY: COMMANDING OFFICER'S NONJUDICIAL PUNISHMENT
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NATURE OF OFFENSE Viol of Station Order 1-91. Driving a motor L
vehicle in excess of posted speed limits

weeks' restriction to the limits of the

Seaman Smith signed JAG Manual, appendix A-1-d, prior to his captain's mast which was

In completing the

y or civilian lawyer as a personal
TA A1 A s cn” 3w Y ana ~AF s
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Smith, John A.

BRANCH AND CLASS
USN

333-33-3333

13[]

Figure 5-20.-Preparation of Page 13, NAVPERS 1070/613, reflecting NJP results.

For other punishments that do not affect the pay of
an individual (extra duty, restriction, or arrest in quar-
ters), it is good administrative practice to spell out in
writing the specific orders on these types of punishment
even though there are no specific regulations requiring
anything more than a notation in the proper block on the
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NAVPERS 1626/1. Figures 5-21Jand 5-22 show sam-
ples of orders to carry out when extra duty and restric-
tion have been awarded as a result of CO’s mast.

In some cases involving restriction, your command
may not have the facilities to properly administer re-
striction. In such cases, you should make arrangements



ATA YINLS

E NAVY

DEPARTMENT OF TH
NAVAL BASE
NORFOLK, VIRGINIA 23511

Date

From: Commanding Officer, Naval Base, Norfolk, Virginia
To:

Subj:  ORDERS TO CARRY OUT NONJUDICIAL PUNISHMENT

Ref: (a) Manual for Courts-Martial, 1984
(b) U.S. Navy Regulations, 1990

1. You appeared at commanding officer’s nonjudicial punishment this date and have been awarded
days’ extra duty.

2. Immediately upon receipt of these orders, you will report to the Chicf Master-at-Arms (CMAA), Building
27, Naval Base, Norfolk, Virginia, and under his supervision perform the above extra duty. In the event you are
not able to perform extra duty because of a watch, being in sick bay, et cctera, at the time specified by the CMAA,
you will have your leading petty officer notify him in person or by calling exiension 1111 during reguiar working
hours and extension 1000 after normal working hours, Saturdays, or on holidays.

I 4

rmed according o references (a) and (b).

,J,
3

4. The hours of extra duty will be recasonable, not less than 2 hours per day, and will be performed outside of
normal duties and working hours. Extra duty will not be performed on Sunday although Sunday counts in the

computation of the period for which such punishment is imposed.

5. Any failure to carry out these orders will result in further disciplinary action.

hat such punishment has been completed
Discipline officer
By direction
I have read the above orders 10 the individual named and have delivered to him onc copy
Discipline officer/Master-at-Arms
Copy to:
CMAA

Accused's LPO

Figure 5-21.-Sample letter of orders to carry out NJP punishment of extra duty.
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DEPARTMENT OF THE NAVY

MA VALB ACKH
VAL DAJSLE

NORFOLK, VIRGINIA 23511

Date

From: Commanding Officer, Naval Base, Norfolk, Virginia

Subj:  INSTRUCTIONS FOR CARRYING OUT PUNITIVE RESTRICTION

1. You appeared at commanding officer’s nonjudicial punishment this date and have been awarded
days’ restriction without suspension from duty.

2. The limits of your restriction are the confines of the Naval Base, Norfolk, Virginia proper. This excludes any
recreational facilities on board the base.

3. You will report and muster at the following times:
With the Master-at-Arms, Building 27
Weekdays: 0745, 1230, and 1600

With the OOD, Quarterdeck, Building 27

I AN, Rguader LA, DU ....

Weekdays: 2000 and 2200

~Ay 1 A~

Saturdays, Sundays and Holidays: 0745, 1000, 1230, 1400, 1600, 2000, and 2200
The above musters will be in the uniform of the day.

4. Additional rules on your restriction will be found on the reverse side of this form. You will read these additional
instructions and sign the acknowledgement below.

Discipline office
By direction

I have read and fully understand the instructions on my restriction and I hereby acknowledge receipt of one (O1)
signed original of these orders.

Witness Signature of person being restricted

Discipline officer

Figure 5-22—Sample letter of instruction for carrying out punitive restriction.
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with the nearest command that does have the facilities
to properly administer restriction, and in these cases you
may be required to prepare TEMADD orders for the
period of punishment.

UNIT PUNISHMENT BOOK

The UPB contains a record of all NJP hearings
conducted by a command, not just those in which pun-
ishment was awarded, and is required by the MILPERS-
MAN. The form that is used to record NJP hearings is
the NAVPERS 1626/7. When all actions have been
completed on a particular NJP hearing, the space pro-
vided in the final administrative action portion of the
NAVPERS 1626/7 (see section J of{fig. 5-1) that indi-
cates when the case record is filed in the UPB should be
filled out. Though there is no requirement to do so, it is

good administrative practice to attach all relevant docu-
ments on that particular case to the NAVPERS 1626/7.

There are no specific instructions as to what manner
these cases should be filed in the UPB; however, the
suggested procedure is to file cases in alphabetical
order, chronological order by date, or a combination of
both.

LOG ENTRIES

The Standard Organization and Regulations of
the U.S. Navy, (SORM), OPNAVINST 3120.32B,
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prescribes the log entry for mast results afloat. Such an
entry should be substantially in the format for the POD
entry, and you should provide this information to the
officer of the deck (OOD) for inclusion in the deck log.
Although there is no Navywide requirement for log-
books ashore, you will find that logs are kept ashore
pursuant to local instructions. Unless these local in-
structions require a different format, you should provide
information about the mast results to the OOD in the
same format that is used afloat.

SUMMARY

NJP is the lowest form of discipline available to
COs to aid them in maintaining good order and disci-
pline within the Navy. As you can see from the preced-
ing discussions, there are many considerations when the
various aspects of NJP are carried out. It is important
for you, as an LN, to keep abreast of all the requirements
and procedures associated with the proper administra-
tion of NJP because of its effect upon individuals as well
as its effect upon the Navy.

A checklist for report chit/NJP processing, [figurel
is provided for you as a guide in helping you to
carry out all the responsibilities inherent in NJP pro-
ceedings.



CHECKLIST FOR REPOR
The following process assumes that the command has a local report chit or system for reporting offenses and
conducting the preliminary inquiry before the preparation of a NAVPERS 1626/7 for use at XOI or CO’s mast.

A. BEFORE CO’s MAST

1. Log local report into the logbook. (A log should be used for tracking the report through your
command.)

2. Send local report and request for preliminary inquiry and recommendation as to disposition to SNM's
department head.

3, If returned recommending XOI or mast, check service record out from personnel or PSD.

4. Review service record to make sure all pages are there and to determine if SNM is on any suspended
sentence, is in a frocked paygrade, or has been given an administrative separation warning.

5. Prepare NAVPERS 1626/7 and appropriate acknowledgement of rights from JAG Manual. If a UA
case, make sure you have a page 601/6R or page 13.

6. Attach preliminary inquiry report, including statements and other evidence, to report chit.

7. Contact and inform the accused of all rights and let him or her inspect the evidence. (If shore-based,
set up appointment with defense counsel if accused wants to consult with counsel.)

8. Inform accused, his or her supervisors, and witnesses of time and place of XO's/CO's mast.
B. AFTER CO's MAST

NAV 626/7 entitled Action of the Commanding Officer
2. Inform accused of right to appeal NJP. Make sure accused signs the appropriate forms. Make sure
NAVPERS 1626/7 is modificd to reflect the S-day time limit vice 15 days thatis preprinted on NAVPERS 1626/7

3. Prepare necessary service record entries.

a. Service record entrics required when the commanding officer EXCUSES or DISMISSES the
offense(s):

(1) When the service record contains an entry regarding UA, an entry must be made to show what
action was taken. If the UA is less than 24 hours, a page 13 entry is required.

(2) If UA is more than 24 hours, completion of a page 601-6R is required.

(3) For all other offenses EXCUSED or DISMISSED, no service record entry is required. If UA
offense excused or dismissed, page 13 is required to reflect the disposition.

b.  When mast results in a decision to refer charges to trial by summary or special court-martial,
prepare a charge sheet (DD 458). No service record entry is required.

c.  When mast results in a decision to refer charges to a pretrial investigation under Article 32, no
service record entry is required.

d. Required service record entries if punishment imposed:
(1) Punishments NOT including reduction or forfeiture of pay:
(a) NAVPERS 1070/613 (page 13)

(b) NAVPERS 1070/609 (page 9)

Figure 5-23.—Checklist for report chit/NJP processing.
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(c) NAVPERS 1070/606 (page 6) - Must be completed in UA cases in excess of 24 hours.

4 hours or more is lost time, Lomplcuon of the page 6 (DIOCKS 1and 2, 38 tnrougn 42, and block

al nAd a irnta Qtrint adhoarancs ta tha NADMAN] cortinn OIS ic mandatary
I8y and accurate. Strict agnerence (o the DAL LYIAUN, SULUULL U3, 10 tianiuatUi y .

'34:

(2) Punishment including reduction or forfeiture of pay:
(a) NAVPERS 1070/607 (page 7)
(b) NAVPERS 1070/609 (page 9)
(c) NAVPERS 1070/604 (page 4) if reduction awarded.

(d) NAVPERS 1070/606 (page 6) to be completed in UA cases in excess of 24 hours as
outlined above.

(e) Ifreduction and forfeitures, make sure forfeitures are based on reduced paygrade (even
if reduction suspended). NOTE: Manual of Advancement, BUPERSINST 1430.16D, section 301.12.17 states
that all lost time in excess of 15 days as a result of UA, sick, misconduct, confinement, or so on, is not creditable
in computing service in paygrade. When cumulative lost time is in excess of 15 days in the same paygrade, adjust
TIR date by adding the number of lost days, ONLY if there has been NO REDUCTION IN RATE.

(3) Punishments involving reduction or forfeiture of pay that are suspended:

(a) NAVPERS 1070/613 (page 13) if punishment awarded pertains to RIR or FF and was
suspended.

(b) NAVPERS 1070/607 (page 7) if one or more types of punishment awarded are
suspended, but still included at least one punishment not suspended that pertains to pay.

(c) NAVPERS 1070/609 (page 9) if reduction is awarded.
(d) NAVPERS 1070/604 (page 4) if reduction is awarded.
(4) Punishments involving restraint:

(a) Correctional custody. If CC is awarded at mast, prepare TEMADD orders. NOTE: The

accuscd will be escorted to the local medical facility for a preconﬁnement physical. This is a function of the
master-at-arms.

(b) Restrictiontolimits. If restrictionis imposed, restriction papers need to be typed. Usually
this is onalocal preprinted form, necessitating only the completion of the accused’s name, rate, and social security
number. It will show the boundaries of restriction, times, dates and places for muster, and is signed by someone
authorized to do so.

(c) Extra duty. If extra duty is imposed, virtually the same procedure as in (b) above will be

in nr\ﬁﬁr\nhnn nrintad 1nrally nranarad fo that Aafin tha An tha tima it urill ha
viliivauuil lb UJ l}l\a}llllll\.«u ‘\}\,ally l.llb}]&ubu lUl‘ll lllat Ubllll\,b ulb L/Al,la Uuly, Lll\« i ll W“l (9,9

accomplished, to whom the accused reports, and any extra instructions necessary.

(d) Confinement on bread and water. Prepare confinement orders for bread and water. The
accused must be given a confinement physical and found to be fit for confinement on bread and water.

plete.

1070/607 for these actions
U/0U 7 10r these actions.

RV

TN ATIR £ ANY O

(b) Refer tothe DAPMAN for instructions to mitigate, reinstate, or set aside the punishment
for members who have previously been reduced in rate.

Figure 5-23.-Checklist for report chit/NJP processing—Continued.
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C. MISCELLANEOUS MATTERS

1. If the CO’s NJP results in a restraint-type punishment, the details must be furnished to the OOD for
inciusion in the deck iog.

2. Prepare notice for POD. If it is the policy of commands to publish the results of CO’s NJP in the

command POD, strict compuance with the JAGMAN is manaatory (it lS suggesteo that names of Ine offenders

ho N
3¢ OMUUCG 11 ne Iniormation lua] U

of an individual be used in the publication of NJP results. (See SECNAVINST 521

mittad if tha information ; ha rhccnm-nrnnri ta civi
W UMOOVILMIIIIALLAS LU Ll vl

3. If appropriate, prepare page 13—warning member of consequences of future misconduct
4. If a basis for administrative discharge applies, determine if command wants to process member for
discharge.

2. Indicate appeal on NAVPERS 1626/7.
3.

If no response to appeal is received from appeal authority within 5 days to accused’s appeal, then
restraint punishments must be stayed if accused has requested this.

E. OFFICER’S NJP

1. Before taking an officer to NJP, check with regulations promulgated by the type commander regarding
any additional requirements or procedures required by him or her. (Many want notnﬁcaﬂon before the NJP
hearing. CINCPACFLT commands musi have a prompi verbal report {

- ATR AT

2. Ifanofficeris awarded NJP, then a disciplinary report must be sent to NMPC 82. (The MILPERSMAN

containg the annlicahle nraviciong )
contains the applicable provisions.)
3. 1f the officer is also being detached for cause, consuli the MILPERSMAN for the provisions for this

Figure 5-23.-Checklist for report chit/NJP processing—Continued.
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CHAPTER 6

PRETRIAL MATTERS

Pretrial matters take on a significant importance to
the successful completion of any trial by court-martial.
For a case to go before a court-martial, certain pretrial
matters must be accomplished. These pretrial matters
extend not only to paper work but also to acts that must
be taken care of before the trial. In this chapter we
discuss the different types of pretrial matters.

PRETRIAL PAPER WORK

There are numerous situations in which you will
play an important role such as the preparation of charge
sheets, pretrial agreements, grants of immunity,
individual military counsel requests, witness requests,
flyers, findings and sentence worksheets, and seating
charts for members. The office you are assigned to
depends on what pretrial items you will prepare.
However, there is no doubt that you will be involved in
some aspect of pretrial paper work.

CHARGE SHEET

One of your most important pretrial duties is the
preparation of the Charge Sheet, DD Form 458, which
is shown inlfigure 6-1. | You will most likely draft the
charge(s) and specification(s), particularly if there is no
judge advocate available.

Charges and Specifications

The officer conducting a preliminary inquiry on a
serious offense usually completes the charge sheet and
delivers it with the preliminary inquiry report. Then, if
the commanding officer (CO) orders a pretrial
investigation, the charge sheet is available for the
investigating officer’s use. You must prepare this
formal written accusation, known as the charges and
specifications, before any accused is tried.

The charge lists, by number, the article of the
Uniform Code of Military Justice (UCMJ) that the
accused has allegedly violated. The specification states
specifically what the accused did or caused to violate the
Code. The specification must allege all the elements of
the offense. The specification also contains
jurisdictional allegations. Jurisdictional allegations are
the facts that show the court has jurisdiction over the
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accused and the offense. The specification further
identifies the accused and gives the details that form the
violation. These details include the where, when, and
how of the offense.

Courts-martial have been disapproved on review by
higher authority because of faulty or “fatally defective”
specifications, even though the accused has been
convicted. The Manual for Courts-Martial (MCM)
contains forms for drafting charges and specifications
for most offenses. Do not alter these forms.

NUMBERING OF CHARGES AND SPECI-
FICATIONS.— If there is only one charge, do not
number it. If more than one charge exists, number each
charge in order using Roman numerals I, II, and so on.
Charges that are preferred after other charges have been
preferred are called additional charges and are also
numbered using Roman numerals. However, the word
Additional must appear in front of the word Charge; for
example, Charge I: Violation of the Uniform Code of
Military Justice, Article 86; Additional Charge I:
Violation of the Uniform Code of Military Justice,
Article 86.

In numbering specifications, use Arabic numerals 1,
2, 3, and so on. If there is only one specification under
the charge, do not number it. Designate the
specifications under additional charges in the same
manner as for regular specifications. Do not use the
word Additional with the specifications.

DRAFTING OF CHARGES.— The charge should
be appropriate to all specifications under it, and is
written: “Violation of the Uniform Code of Military
Justice, Article  ,” giving the number of the article.

DRAFTING OF SPECIFICATIONS.— A
specification should be brief but complete and must
contain the following essential elements:

® Rate of accused
¢ Name of accused

® Branch of service of accused

Unit of accused

Time of alleged offense based on a 24-hour clock



CHARGE SHEET

I. PERSONAL DATA

1. NAME CF ACCUSED (Laat, Fust. Al 2 Ssh

3 GRADECR F‘,ANK‘Q. PAY GRADE

Seaman, Able B. 123-45-6789 SN | E-
& UNI!T OR ORGANIZATION 6. CURRENT SERVICE

Naval Air Station, Oceana, Virginia Beach, Virginia s INITIAL DATC b. TERM

3 apr 91 4 vears

7. PAY PER MONTH 3. NATURE OF RESTRAINT OF ACCUSED g. DATE(S) iMPOSED

a BASIC b SEA/FOREIGN DUTY c. TOTAL

Restriction 27-28 June 1994
$920.00 None $920.00 Confinement 30 June 1994

1l. CHARGES AND SPECiIFICATIONS
10. CHARGE: | VIOLATION OF THE UCMJ, ARTICLE 8§

sreciFication: 1: In that Seaman Able B. Seaman, U.S. Navy, Naval Air Station, Oceana,
Virginia Beach, Virginia, on active duty, did, on or about 1 June 1994, without authority,
absent himself from his organization, to wit: Naval Air Station, Oceana, located at
Virginia Beach, Virginia, and did remain so absent until on or about 27 June 1994,

Specification 2: In that Seaman Able B. Seaman, U.S. Navy, Naval Air Station, Oceana,
Virginia Beach, Virginia, on active duty, did, at or about 0800 hours, 29 June 1994,
without authority, absent himself from his unit, to wit: Naval Air Station, Oceana,
located at Virginia Beach, Virginia, and did remain so absent until at or about 0625
hours, 30 June 1994.

Charge II: Violation of the Uniform Code of Military Justice, Article 121

Specification: In that Seaman Able B. Seaman, U.S. Navy, Naval Air Station, Oceana,
Virginia Beach, Virginia, on active duty, did, at Naval Air Station, Oceana, Virginia
Beach, Virginia, on or about 26 June 1992, steal a wristwatch, of a value of about
$60.00, the property of Seaman Water T. Door, U.S. Naval Reserve.

11l. PREFERRAL
11a. NAME OF ACCUSER (Last, First, M) b. GRADE

¢c. ORGANIZATION OF ACCUSER ‘\’aval Alr Station
Boate, Jon T. LNC Oceana, Virginia Beach, Virginia
d. SIGNATURE OF ACCUSER e, DATE

1 August 1994

AFFIDAVIT: Before me, the undersigned, authorized by law to administer oaths in cases of this character, personally appeared the
above named accuser this _1SL  day of Aligust L 18 25 , and signed the foregoing charges and specifications
under oath that he/she is a person subject to the Uniform Code of Military Justice and that he/she either has personal knowledge of
or has investigated the matters set forth therein and that the same are true to the best of his/her knowledge and belief.

Naval Air Station, Oceana

John A. Doe Virginia Beach, Virginia
Typed Name of Officer Organlzation of Officer
Lieutenant, U.S. Navy Legal Officer
Grade Officlal Capacity to Administer Oath
(Sce R.C.M. 307(b)—must be commissioned officer)
Sunaiure

DD:A‘):’f‘h 45¢

EDITION OF OCY (- '5 OBSOLETY S/N 0102-LF-000-a580

Figure 6-1A.-Charge Sheet, DD Form 458 (front).
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12.

On 2 AngUSt , 19 % , the accused was informed of the charges against him/her and of the name(s) of
the accuser(s) known to mc (See R.C. M 308 (a)). (See R.C.M. 308 if notification cannot be made)
Naval Air Station, Oceana
Mary Christmas Virginia Beach, Virginia
Typcd Name p/XDEOTR X0 O M XN MR K L)]_S(;]_pj_lne Organization of Immediate Commander
Chief Legalman, U.S. Navy Officer
Grade
Silnaturg

IV. RECEIPT BY SUMMARY COURT-MARTIAL CONVENING AUTHORITY

13,
The sworn charges were received at M hours, 2 August 19 94 at Naval Alr ,Statlonx Oceana,
Designation of Command or
Virginia Beach, Vireinia
virgihia ceacn, rginia

fon tre! _Commanding Officer

Commander, U.S. Navy

Grade
Signature
V. REFERRAL; SERVICE OF CHARGES
i4s. DESIGNATION OF COMMAND OF CONVENING AUTHORITY b. PLACE c. DATE
Naval Air Stationm, Oceana Virginia Beach, Virginia | 7 August 1994

Referred for trial to the SEeCial court-martial convened by my Spe(:ial Court-Martial Convening Order
1-94 of

1 August 19 94 , subject to the following instructions:2 None.

BX X

Command or Order

Jack N. Jill Commanding Officer
Typbed Name of Officer Officlal Capacity of Cfficer Signing
Captain, U.S. Navy
Grade
Signature
15,
On 8_August L1994 ., 1 EXXXZ XX KK) served a copy hereof on (each of) the above named accused.
Jane A. Doe Lieutenant, JAGC, U S. Naval Reserve
Typed Name bf T'rial Counse! Grade or R of Tria!l Counael
Signature
FOOTNOTES. 1 When an a p te mmander SIQns pe/scna//y mapp(«cab/e words are stricken

Figure 6-1B.-Charge Sheet, DD Form 458 (back).
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® Place of alleged offense

¢ Statement of facts that allege the offense

In pleading these elements on the charge sheet, you
should stick to certain rules such as the following:

® In pleading rate, spell out the words instead of
using the abbreviation for the rating; for example,
Storekeeper Third Class, Seaman, and Hospitalman
Third Class. If the rank or grade of the accused has
changed since the date of the alleged offense(s), identify
the accused by his or her present rank or grade followed
by his or her former rank or grade; for example. In that
Seaman John A. Doe, U.S. Navy, then Seaman
Apprentice John A. Doe, U.S. Navy . ...

® Set forth the accused’s first name, middle initial
or name, and last name in that order. Capitalize the first
letters in each name only; for example, Seaman John
Adam Doe or Seaman John A. Doe. Charge the accused
under the name he or she admits to be his or her true
name. If the accused is known by more than one name,
usc the acknowledged name of the accused. List the true
name of the accused first, followed by any known
aliases; for example, In that Seaman John A. Doe, alias
Seaman John A. Doezynckyski . . . .

® Never allege the social security number (SSN) of
the accused.

® Show the branch of service as U.S. Navy, U.S.
Naval Reserve, or U.S. Marine Corps.

¢ In the unit or organization portion, show only the
name of a ship. Do not allege the hull number.
Capitalize only the first letter of the ship’s name; for
example, USS Independence. In alleging shore or
overseas activities, give the name and the location of the
activity. For overseas activities, you may use FPO or
APO numbers instead of the physical location. You can
use Roman or Arabic numerals if they are a part of the
title of the unit.

® In alleging personal jurisdiction for military
members on active duty, the phrase on active duty must
be added immediately after the description of the
accused. Also, for members of Reserve components on
active duty, the specification must contain the phrase on
active duty. Since reservists not on active duty are not
subject to the UCMJ, failure to show that the member is
on active duty is sufficient cause to raise the question of
jurisdiction.

¢ In alleging times and dates, use a 24-hour clock;
that is, time runs 0100, 0200, 0300, up to 2400. Where
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the date or exact time is uncertain, use the phrase at or
about or on or about; for example, In that ***** did, at
or about 1223 hours, on or about 17 July 19CY . . .. The
exact hour of an offense is not normally alleged in a
specification except in certain absence offenses.

¢ In alleging the place of the offense, if the offense
occurred at the accused’s unit, allege as “on board said
ship” or “at said base.” When the offense occurs at a
place other than the accused’s unit, describe the location
of that place in enough detail so no question arises as to
its location; for example, at or near the intersection of
Third and Garden Streets in the town of Pensacola,
Florida.

® Before drafting the specification, you should
analyze the facts and refer to the pertinent paragraphs of
the MCM. This is where the elements of proof of
various offenses appear and examples of the forms of
specifications arc shown. Include all elements of an
offense. Allege any intent or state of mind that is
expressly made an essential element of an offense.
Thus, where appropriate, allege the offense as having
been committed knowingly, willfully, wrongfully,
unlawfully, without authority, or dishonorably. One
specification should not allege more than one offense.
However, if two acts or a series of acts constitute one
offense, you may allege them together. For the vast
majority of cases, you can usc the suggested forms and
wording contained in part IV of the MCM. For those
few cases where no form is shown, you must make sure
you cover all the elements of the offense in the
specification,

¢ U.S. and USS are permissible abbreviations. Do
not use any other abbreviations in specifications.

® The specification is typed using the block form
in what is called margin-to-margin fashion. After typing
your charge line, drop down two lines and begin typing
directly under the word Charge.

EXAMPLE: Charge: Violation of the UCMJ, Article
86

Specification: In that

SUFFICIENCY OF SPECIFICATIONS.— Ifa
specification that the accused has been found guilty fails
to allege any offense under the Code, the proceedings as
to that specification are a nullity and must be declared
invalid. If a specification alleges an offense under the
Code, the proceedings as to that specification should not
be held invalid solely because the specification is
defective. However, if it appears from the record that
the accused was misled by the defect or that his or her



substantial rights were otherwise materially prejudiced,
appropriate corrective action must be taken. The test of
the sufficiency of a specification is not whether it could
have been made more definite and certain, but whether
the facts alleged and reasonably implied set forth the
offense sought to be charged with sufficient clarity to
apprise the accused of what he or she must defend
himself or herself against. Whether the record is
sufficient to enable the accused to avoid a second
prosecution for the same offense must also be
considered in applying this test.

Preparation Instructions

The preparation of the charge sheet is a matter for
the regulations of the secretary of a department;
however, certain rules and considerations have been
adopted to make sure there is consistency in the
preparation of the charge sheet. In typing the charge
sheet use initial caps. Let us take a look at the
block-by-block preparation instructions:

Block 1: Name of Accused—Type the accused’s
last name, first name, and middle initial.

Block 2: SSN—Verify the accused’s SSN from his
or her enlistment contract and type in as verified.

Block 3: Grade or Rank—Abbreviate the grade or
rank of the accused; for example, SN, YN3, BM2, PFC,
ENS, or LT.

Block 4: Paygrade—Indicate the accused’s
paygrade by either an O or E level; for example, E-3,
E-4, E-7, 0-2, or O-4.

Block 5: Unit or Organization—Type the
organization to which the accused is assigned for
strength accountability. For example, for ships use the
name of ship and hull number, USS Midway (CV 41);
for shore activities use the name of activity and
geographical location, U.S. Naval Support Activity,
Naples, Italy; or Fighter Squadron One Zero One, Naval
Air Station, Oceana, Virginia Beach, Virginia.

Block 6: Current Service—Verify these entries
from the accused’s enlistment contract(s).

a. Initial Date—Example: 1 April 19CY.

b. Term—Example: 3 years, 4 years, or

Indefinite.

Block 7: Pay Per Month—Verify this
the disbursing or finance office.

amount with

a. Basic—Dollar amount. Example:

$1,297.00.
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b. Sea/Foreign Duty—Dollar amount.
Example: $100.00. (If there is no sea or foreign duty
pay, then type in the word None.)

c. Total—Add up the pay per month and the
sea/foreign duty pay and enter the dollar amount.
Example: $1,397.00.

Block 8: Nature of Restraint of Accused—Use one
of the following terms: Restriction, Confinement, or
None, whichever is applicable.

Block 9: Date(s) Imposed—Show the inclusive
dates of any restraint, including the beginning and
ending dates. Example: 1-2 August 19CY or 1 May -7
June 19CY.

If the accused is still in restraint on the date you are
preparing the charge sheet, show only the date that the
restraint began. If the accused is released from restraint
status after the charge sheet is typed and before the date
of trial, the trial counsel (TC) will amend the entry as
appropriate and initial it.

According to the decision rendered in United States
v. Allen, 17 M.J. 126 (1984), periods of legal pretrial
confinement are given a day-for-day credit against any
confinement awarded at trial. Additionally, periods of
illegal pretrial confinement or restriction that is
considered by the military judge to be equal to
confinement will be given an additional day-for-day
credit. You may also list confinement by civilian
authorities. However, it must be related to, or as a result
of, the current charges listed on the charge sheet.

Block 10: Charges and Specifications-Use block
10 for stating the charges and specifications alleged
against the accused. Prepare the charges and
specifications according to part IV, MCM.

Block 11la: Name of Accuser—Type in the
accuser’s last name, first name, and middle initial.

Block 11b: Grade-List the grade or rate of the
accuser. Example: CAPT, ENS, LTJG, LNC, or YN1.
You may spell out the grade if room allows.

Block 11c: Organization of Accuser—Type in the
activity of the accuser. Example: U.S. Naval Support
Activity, Naples, Italy.

Block 11d and e: Signature of Accuser/Date—The
accuser will sign and date this entry after swearing to
the charges and specifications. The accuser must sign
all copies of the charge sheet in the presence of the
officer who administers the oath. The accuser, by
signing the charge sheet, “prefers” the charges. Any
person subject to the Code may prefer charges.




Block 11: Affidavit—Line out information where
appropriate.

a. Day, Month, and Year—You may type this
entry or leave it blank until the affidavit is signed. Then
the officer who signs the affidavit can pen in the
information.

b. Typed Name of Officer—Type in this
information as the person will sign.

c¢. Grade—Include armed force and Staff

Corps designation (if applicable). Example: LCDR,
JAGC, USN, or MAJ, JAGC, USA.

d. Organization of Officer—Refer to the
typing instructions given for the accuser in block 11c.

e. Official Capacity to Administer Oath—Only
certain officers are authorized to administer oaths.
These officers are set forth in (1) Article 136(a), UCMJ,
that extends this authorization to all judge advocates; all
summary courts-martial; all adjutants; assistant
adjutants; acting and personal adjutants; all COs of the
Navy, Marine Corps, and Coast Guard; all staff judge
advocates (SJAs) and legal officers and acting or
assistant SJAs and legal officers; and all other persons
designated by regulations of the armed forces or by
statute; (2) Section (b) of Article 136, MCM, lists other
persons who may administer oaths in the performance
of their duties; and (3) Manual of the Judge Advocate
General (JAGMAN).

This officer must not only witness the accuser’s
signature on the charge sheet, but must actually

administer to the accuser the oath to charges that is set
forth in Rules for Courts-Martial (R. C, M.) 307, MCM,
1984.

Block 12: Informing Accused of Charges-Line
out information where appropriate.

a. Date—This entry will be the date that the
accused is formally informed of the charges.

b. Typed Name of Immediate Com-
mander—Type the name of the person who actually
informs the accused of the charges. Often, this person
is the discipline officer and the block will be marked
accordingly.

c. Grade-Refer to the example in the affidavit
sections for typing grade.

d. Organization of Immediate Commander—
Type in the name of the unit or organization that the
person informing the accused belongs to. Example:
USS Midway (CV 47) or U.S. Naval Support Activity,
Naples, Italy.
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e. Signature—This entry will bear the
signature of the person who actually informs the
accused of the charges. This person personally signs
the original charge sheet and all copies. R.C.M. 308,
MCM, 1984, states that the accused’s immediate
commander will cause the accused to be informed of
the charges against him or her and the name of the
accuser. This is done by the immediate commander
personally informing the accused and signing or
certifying with his or her signature that he or she has
caused this to be done.

Block 13: Receipt for Sworn Charges.

a. Designation of Command or Officer
Exercising Summary Court-Martial Jurisdiction-Type
in the name of the activity or the name of the officer
holding that designation.

b. Typed Name of Officer—Type in the name
of the individual who will sign.

c. Grade—Refer to the example for affidavit.

d. Official Capacity of Officer
Signing—What position does the individual who is
signing hold within the command? Is it adjutant,
judge advocate, or personnel officer? The position
may be the commander or a subordinate authorized to
sign for him or her. When the commander signs
personally, strike out the inapplicable words FOR
THE appearing above the signature line; for example,

FOR THE COMMANDER

e. Date/Hour—The date of receipt of the
charges is extremely important. If this date occurs
during the running of the statute of limitations, the
accused can be tried by court-martial. If this date occurs
after the running of the statute of limitations, the accused
is not liable to be tried by court-martial. Leave the hours
section blank until receipt of the sworn charges has been
signed, then the officer signing will pen in the hours
entry.

Block 14: Referral of Charges.

a. Designation of Command of Convening
Authority—Type in the name of the activity. For ships,
type in uppercase and include the hull number.

b. Place—Give the geographical location of all
activities other than ships. For ships, leave blank.

c. Date—This entry will be the date that the
convening authority (CA) refers the charges for
court-martial.

d. Convened by—Type in the convening order
number and its date; for example, my Special



Court-Martial Convening Order 1-CY of 1 January
19CY.

e. Subject to the Following Instructions—The
CA may have any number of instructions about a case
being referred to court-martial. In this event, the CA
would state in this section what instructions or
conditions are applicable. These instructions could
include ( 1) that the charges against the accused be tried
with certain other charges; (2) that the CA is referring a
capital offense as noncapital if the death penalty is not
mandatory (when a CA has this discretion to refer a
capital case as noncapital, he or she should refer to the
criteria found in R.C.M. 1004); (3) that no bad-conduct
discharge (BCD) be adjudged; and (4) instructions on
amending orders to the court-martial. NOTE: You
must state all special instructions in the referral.

f. By Command or Order of—Referral will be
by the personal order of the CA. In some instances, the
CA may not be signing the charge sheet. If this should
occur, reflect it by showing the signer’s authority.

If the CA is signing (which is usually the case), then
this section would be lined out by using slashes.
SPECIAL NOTE: If the only officer present in the
command refers the charges to an summary
court-martial (SCM) and serves as SCM officer,
complete the referral with this additional comment:
Only Officer Present in the Command.

Block 15: Service of Charges.

a. Date—Type or handwrite in the date that
service upon the accused is made.

b. Typed Name of Trial Counsel—Type in the
full name of the TC.

c. Grade or Rank of Trial Counsel—Example:
LT, JAGC, USNR (spell out if room allows).

d. Signature—The TC signs his or her name as
typed in this block.

If charges are for trial by SCM, this section would
reflect that the summary court served the accused. This
process would be done by typing slashes through the
words Trial Counsel and replacing them with the words
Summary Court.

The TC is responsible for serving the accused.
Some items to keep in mind at this point are that you or
the TC must actually give a copy of the charges to the
accused. Substitute service upon the defense counsel
(DC) is not enough. Service should be made
immediately after receipt of the charges by the TC. The
TC promptly informs the DC that service was made.
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Any questions by the accused when served should be
referred to the respective DC. Changes or amendments
to the charge sheet need to be brought to the attention of
the DC.  Any charge sheet that is amended or
substantially changed must be additionally served upon
the accused.

e. Service on Accused “By Direction” of the
Trial Counsel—Although the TC is tasked with service

of charges upon the accused, the TC may not be able to

accomplish this on all occasions. If this situation should
occur, follow the steps set forth below:

(1) Service section will reflect all personal
information of the TC.

(2) Service “By direction of the Trial
Counsel” is shown by leaving the section (caused to be)
unmarked.

In time of peace, no person may, over objection, be
brought to trial, including an Article 39(a) session,
before a general court-martial (GCM) within the period
of 5 days after service of charges, or before a special
court-martial (SPCM) within a period of 3 days after
service of charges.

In computing these dates, exclude the date of
service. You will also exclude the date of trial.
However, you will include holidays and Sundays. The
accused has the right, however, to waive the mandatory
waiting period and proceed to trial before the 3- or 5-day
period has elapsed.

Distribution Requirements

With one accused prepare at least an original and six
copies of the charge sheet. You will distribute them as
follows:

1. Original—For insertion in the original record of
trial

2. Copies to—TC, DC, military judge, accused,
court reporter, and the file

This is a recommended distribution. Numbers may
vary depending upon local practices.

CONVENING AND AMENDING ORDERS

Courts-martial are convened by means of a
convening order issued by the CA, The convening order
must be personally signed by the CA. Without a
convening order, no court-martial can be held, with one
exception; the exception is when only one officer is
attached to a command. In this case, he or she is the



SCM of the command and no order detailing him or her
is needed.

A court is usually created to hear several cases, but
may in fact hear only one. In detailing a new court, the
old court should not be dissolved nor should the old
convening order be rescinded or revoked. One good
reason for this is if the court that heard a case that was
returned for proceedings in revision has been dissolved
there can be no proceedings in revision.

Circumstances will determine whether a new court
will be convened to hear the case or whether the case
will be referred to an existing court. In the first instance,
there will be a new convening order prepared. In the
latter, a current convening order maybe used, or it may
be amended as necessary. Amendments may become
necessary when there is an insufficient number of officer
members available or when the court may be reduced
below a quorum, or when the assignment of enlisted
members is required according to the request of an
enlisted accused.

Preparation
A convening order for a GCM or an SPCM will

designate the type of court-martial and detail the
members and may also designate where the

court-martial will meet. If the CA has been designated
by the secretary concerned, the convening order will
state this. Refer to appendix 6 of the MCM for forms
for orders convening courts-martial.
illustrates a convening order for an SCM[Figure 6-3|
shows a convening order for an SPCM.[Figure 6-4
shows a convening order for a GCM.

The members, military judge, and counsel may be
changed by an authority competent to detail such
persons. Changes of the members of the court-martial
should be kept to a minimum. If extensive changes are
necessary and no session of the court-martial has begun,
it may be appropriate to withdraw the charges from one
court-martial and refer them to another.

When new persons are added as members or
counsel or when substitutions are made as to any
members or counsel or the military judge, such
persons are detailed in the same manner as original
members. An order changing the members of the
court-martial, except one that excuses members
without replacements, is reduced to writing and is
called an amending order[Figure 6-5]shows an SPCM
amending order permanently adding officer members
to a previously established court[Figure 6-6] shows
an SPCM amending order temporarily adding officer
members to a previously established court for a

DEPARTMENT OF THE NAVY
Naval Air Station Norfolk
Norfolk, Virginia 23511

17 July 19CY

SUMMARY COURT-MARTIAL CONVENING ORDER 1-CY
Pursuant to authomy contained in paragrapn 0120c, Judge Advocate General of the Navy Instruction
£ONN "IN £ Niasbae TOON T 2ottt T MNaAane TTQ Nas ey Aniet_martial
23 VA ON Ul _) ULlUULI ly‘ju, th,utuld.lll Wdlu 1. OO, U.D. INdV y Ib uuduuu d Sufii nary Couri-midiudi.
PAUL T. BOAT
Commanding Officer
Nauvnl Air n N\

Figure 6-2.-Summary court-martial convening order.
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DEPARTMENT OF THE NAVY
Naval Air Station Norfolk
Norfolk, Virginia 23511

SPECIAL COURT-MARTIAL CONVENING ORDER 1-CY

Pursuant to authority contained in paragraph 0120b, Judge Advocate General of the Navy Instruction

. P VL 1P IS TR T £

5804.7C, of 3 Geiober 1990, a prlel court-martial is convened with the IOllOWlné members:

Lieutenant Commander John A. Doe, U.S. Navy;

Lieutenant Jack R. Frost, U.S. Navy;

Lieutenant Mary N. Christmas, U.S. Navy;

Licutenant Junior Grade Floss A. Brush, U.S. Navy; and
C Nla vy

Chinf W N Y/ O Dicenl 17
Chief Warrant Officer very C. Pistoi, U.S>. Navy.

PAUL T. BOAT
Commanding Officer
Naval Air Station Norfolk
Norfolk, Virginia

Figure 6-3.-Special court-martial convening order.

17 July 19CY

Pursuanit o authority contained in paragraph 0120a, Judge Advocaie General of the Navy Instruction
5800.7C, of 3 October 1990, a general court-martial is convened with the following members:

Commander John A. Hull, SC, U.S. Navy;
Lieutenant Commander Open A. Hatch, U.S. Navy;

-

Lieutenani Drag A. Line, U.S. Navy;
nnnnnnnn ARIA D Canmines TTC Nlaw:.
Lieutenant Able B. SCaman, u.o. INaVy,
Lieutenant Junior Grade Jane B. Doe, U.S. Navy;
Ensign Water T. Door, U.S. Naval Reserve; and
Chief Warrant Officer Paul A. Craft, U.S. Navy.

PAUL T. BOAT
Commanding Officer
Naval Air Station Norfolk
Norfolk, Virginia

Figure 6-4.-General court-martial convening order.
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DEPARTMENT OF THE NAVY
Naval Air Station Norfolk
Norfolk, Virginia 23511

26 July 19CY

SPECIAL COURT-MARTIAL AMENDING ORDER 1A-CY

The following members are detailed to the special court-martial convened by order 1-CY, this
command, dated 17 July 19CY:

Lieutenant Junior Grade Jane B. Doe, U.S. Navy; and
Lieutenant Junior Grade John A. Doe, U.S. Navy.

PAUL T. BOAT
Commanding Officer
Naval Air Station Norfolk

Narfall Virginia
INULIVIN, VIiiElilld

Figure 6-5.-Special court-martial amending order permanently adding officer members to a previously established court.

DEPARTMENT OF THE NAVY
Naval Air Station Norfolk
Norfolk, Virginia 23511

26 July 19CY

SPECIAL COURT-MARTIAL AMENDING ORDER 1A-CY

The following members are detailed to the special court-martial convened by order 1-CY, this
command, dated 17 July 19CY, for the trial of Aviation Storekeeper Third Class Very C. Pistol, U.S. Navy,
only:

Lieutenant Junior Grade Jane B. Doe, U.S. Navy; and
Lieutenant Junior Grade John A. Doe, U.S. Navy.

PAUL T. BOAT
Commanding Officer
Naval Air Station Norfolk
Norfolk, Virginia

Figure 6-6.-Special court-martial amending order temporarily adding officer members to a previously established court for a
specific case only.
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specific case only. shows an SPCM members from a previously established court without
amending order used to permanently remove officer replacement members. shows an SPCM

NEDARTMENT NE TUHE NAVY
| ) ) LiINL UD 11101V Yv I

aval Air Station Norfolk
Norfolk, Virginia 23511

26 July 19CY

SPECIAL COURT-MARTIAL AMENDING ORDER 1A-CY

The foliowing members, detailed to the special court-martiai convened by order 1-CY, this command,
dated 17 July 19CY, are hereby relieved:

Lieutenant Mary N. Christmas, U.S. Navy; and

Lieutenant Junior Grade Floss A. Brush, U.S. Navy.

PAUL T. BOAT
Commanding Officer
Naval Air Station Norfolk
Norfolk, Virginia

Figure 6-7.-Special court-martial amending order permanently removing officer members from a previously established court
without replacement members.

DEPARTMENT OF THE NAVY
Naval Air Station Norfolk
Norfolk, Virginia 23511

26 July 19CY

SPECIAL COURT-MARTIAL AMENDING ORDER 1A-CY

The following members, detailed to the special court-martial convened by order 1-CY, this command,
dated 17 July 19CY, are hereby relieved for the trial of Yeoman Third Class Pull A. Line, U.S. Navy, only:

Lieutenant Mary N. Christmas, U.S. Navy; and
Lieutenant Junior Grade Floss A. Brush, U.S. Navy.

PAUL T. BOAT
Commanding Officer
Naval Air Station Norfolk
Norfolk, Virginia

Figure 6-8.-Special court-martial amending order temporarily removing officer members from a previously established court
without replacements for a specific case only.
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amending order used to temporarily remove officer
members from a previously established court without
replacements for a specific case only[Figure 6-9]shows
a GCM amending order used to permanently remove an
officer member from a previously established court and
replace that member with a new officer member.

The previous samples show some of the various
types of amending orders and the intended purposes of
each different type. These samples can be modified for
usc in amending either an SPCM or a GCM convening
order simply by changing the heading and the body to
read the appropriate type of order. Keep in mind,
however, that the basic format of these samples will not
change regardless of the type of order you are amending.

Distribution

The original convening order and any amendments are
inserted in the original record of trial. Provide copies of
the convening order and any amending orders to the TC,
DC, military judge, court reporter, and the file.

PRETRIAL AGREEMENTS

What is a pretrial agreement? As the name itself
indicates, a pretrial agreement is an agreement made

before the trial between the accused and the CA. The
agreement stipulates the maximum sentence that the CA
will approve in return for a guilty plea of the accused.
Actually, it is not quite that simple, as the following
discussion will bear out.

Purpose

Pretrial agreements arc advantageous to both the
government and the accused. By entering into an
agreement with the CA, the accused knows in advance
the maximum sentence that the CA will approve. On
the other hand, through advanced planning, the
government can effect savings in money and manpower
while also effecting the expeditious administration of
justice. Therefore, from the government’s viewpoint,
savings is the primary purpose of entering into pretrial
agreements with accused persons. From the accused
person’s point of view, he or she has the advantage of
knowing beforehand what his or her maximum sentence
will be.

This is true provided the accused is in fact guilty and
desires to plead guilty.

A pretrial agreement may include (1) a promise by
the accused to plead guilty to or to enter a confessional

DEPARTMENT OF THE NAVY
Naval Air Station Norfolk
Norfolk, Virginia 23511

GENERAL COURT-MARTIAL AMENDING ORDER 1A-CY

26 July 19CY

A. Lantern, U.S. Navy, relieved.

Chief Warrant Officer CWO2 Peter Cottontail, U.S. Navy, is detailed as a member of the general
court-martial convened by order number 1-CY, this command, dated 17 July 19CY, vice Licutenant Jack

PAUL T. BOAT
Commanding Officer
Naval Air Station Norfolk
Norfolk, Virginia

Figure 6-9.-General court-martial amending order permanently removing an officer member from a previously established court
and replacing that member with a new officer member.
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stipulation as to one or more charges and specifications
and to fulfill such additional terms or conditions that
may be included in the agreement and that are not
prohibited and (2) a promise by the CA to do one or more
of the following: (a) refer the charges to a certain type
of court-martial; (b) refer a capital offense as noncapital;
(c) withdraw one or more charges and specifications
from the court-martial; (d) have the TC present no
evidence as to one or more specifications or portions
thereof; and (e) take specified action on the sentence
adjudged by the court-martial.

Execution of Agreements

Pretrial agreements may be entered into in both
GCMs and SPCMs. No provision exists for entering
into a pretrial agreement in SCMs. Pretrial agreement
negotiations may be initiated by the accused, DC, TC,
SJA, and CA, or their duly authorized representatives.
Either the defense or the government may propose any
term or condition not prohibited by law or public policy,
Government representatives negotiate with the DC
unless the accused has waived the right to counsel. In
GCMs, the TV works through the CA’s SJA in making
his or her recommendations about the offer to the CA.
However, in SPCMs, this procedure is not required if
the CA has no SJA.

After negotiations, if the accused elects to propose
a pretrial agreement, the defense submits a written offer.
All terms, conditions, and promises between the parties
are contained in this offer. The proposed agreement is
personally signed by the accused and DC, if any. If the
agreement contains any specified action on the adjudged
sentence, that action will be set forth on a page separate
from the other portions of the agreement.

The CA may either accept or reject an offer of the
accused to enter into a pretrial agreement, or may
propose by a counteroffer any terms or conditions not
prohibited by law or public policy. The decision
whether to accept or reject an offer is within the sole
discretion of the CA. When the CA has accepted a
pretrial agreement, the CA, or an authorized

representative such as the SJA or the TC, signs the
agreement.

The accused may withdraw from a pretrial
agreement at any time. The CA may withdraw from a
pretrial agreement under the following circumstances:
(1) any time before the accused begins performance of
promises contained in the agreement, (2) upon the
failure by the accused to fulfill any material promise or
condition in the agreement, (3) when inquiry by the
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military judge discloses a disagreement as to a material
term in the agreement, or (4) if findings are set aside
because a pica of guilty is held improvident on appellate
review.

A suggested form for such an agreement for GCMs
and SPCMs is shown in[figure 6-10] See also appendix
A-1-h of the JAG Manual for an example of a pretrial
agreement. You must modify the format of the
agreement as necessary to include all the terms of the
agreement made between the accused and the CA. No
matters that are “understood” between the accused and

the CA should be omitted from the written agreement.

Except in an SPCM without a military judge, no
member of a court-martial may be informed of the
existence of a pretrial agreement. In addition, the fact
that an accused offered to enter into a pretrial agreement
and any statements made by an accused in connection
with that offer, whether during negotiations or during
the providence inquiry, may not be disclosed to the
members. Also, the court may not be informed of any
such agreement made and later rejected by the accused
who has decided to plead not guilty at trial. You should
use caution to prevent the court from obtaining any
unofficial knowledge of the negotiation for, or existence
of, a pretrial agreement. However, the military judge is
authorized to examine the pretrial agreement in those
cases that he or she sits with members. The military
judge is not authorized to examine or inquire into that
part of the agreement that states the specific sentence
agreed upon by the accused and CA in those cases that
the military judge hears alone (without members). The
existence of a pretrial agreement does not prevent the
accused from presenting matter in mitigation and
extenuation. Counsel for the accuscd also has a
continuing duty, in spite of a pretrial agreement, to
vigorously represent the accused before the court with
respect to the sentence to be adjudged.

Actually, the accused benefits in two ways by
entering into a pretrial agreement. First, if the court
adjudges a greater sentence than provided for in the
pretrial agreement, the CA must reduce the sentence
according to the terms of the agreement. However, if
the court adjudges a lesser sentence than provided for in
the pretrial agreement, the CA may not increase the
sentence as provided for in the agreement and the
accused must only serve the lesser sentence as adjudged
by the court. Further information on pretrial agreements
is contained in the JAG Manual.



MEMORANDUM OF PRETRIAL AGREEMENT
GENERAL AND SPECIAL COURTS-MARTIAL
(See JAGMAN 0137)

MEMORANDUM OF PRETRIAL AGREEMENT

UNITED STATES Place
v. Date
(Name) (Rate/Grade) (SSN)
I, ,the accused in a court-martial, do hereby certify:

That, for good consideration and after consultation with my counsel, I do agree to enter a voluntary plea of
GUILTY to the charges and specifications listed below, provided the sentence as approved by the convening
authority will not exceed the sentence hereinafter indicated by me:

That it is expressly understood that, for the purpose of this agreement, the sentence is considered to be in
these parts, namely: the punitive discharge, period of confinement or restraint, amount of forfeiture or fine, and
reduction in rate or grade;

That should the court award a sentence which is less, or a part thereof is less, than that set forth and approved
in the agreement, then the convening authority, according to law, will only approve the lesser sentence;

That I am satisfied with my defense counsel in all respects and consider him or her qualified to represent
me in this court-martial;

That this offer to plead guilty originated with me and my counsel that no person or persons whomsoe ver
have made any attempt to force or coerce me into making this offer or pleading guilty;

That my counsel has fully advised me of the meaning and effect of my guilty pleas and that I fully understand
and comprehend the meaning thereof and all of its attendant effects and consequences, including the possibility
that I may be processed for an administrative discharge, even if part of or all of the sentence, including a punitive
discharge, is suspended or disapproved pursuant to this agreement;

That I understand that I may ask permission to withdraw my plea of guilty at any time before sentence is
announced, and that the military judge may, at his discretion, permit me to do so; and

That I understand this offer and agreement and have been advised that it cannot be used against me in the
determination of my guilt on any matters arising from the charges and specifications made against me in this
court-martial.

That it is expressly understood that the pretrial agreement will become null and void in the event (1) I fail
to plead guilty to each of the charges and specifications set forth below, (2) the court refuses to accept my plea
of guilty to any of the charges and specifications set forth below, (3) the court accepts each of my pleas but,
before the time sentence is announced, I ask permission to withdraw any of my pleas, and the court permits me
to do so, and (4) the court initially accepts my plea of guilty to each of the charges and specifications set forth
below but, before the time the sentence is adjudged, the court sets aside any of my guilty pleas and enters a plea
of not guilty on my behalf,

Figure 6-10.-Memorandum of pretrial agreement for general and special courts-martial.
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CHARGES PREFERRED: GUILTY PLEA BY ACCUSED TO:

Article # Description Article # Description

MAXIMUM SENTENCE TO BE APPROVED BY CONVENING AUTHORITY

See maximum sentence appendix to memorandum of pretrial agreement.

Signed:

Name of accused/date and place

Witness: (Defense counsel/date/place)

Statement of qualification where appropriate

Witness: (Name/date/place; statement of qualification of
additional defense counsel, when used)

The foregoing agreement is [approved] [disapproved].

Signature, grade, and title of convening authority

MAXIMUM SENTENCE APPENDIX TO
MEMORANDUM OF PRETRIAL AGREEMENT

UNITED STATES Place
V. Date
Name Rate/Grade SSN

Maximum Sentence to be Approved by Convening Authority

1. Punitive Discharge: [character of and, if on probation, term thereof]
2. Confinement or Restraint: [amount and kind]
3. Forfeiture or Fine: [amount and duration]

4. Reduction to: [rate or grade]

Signed:
Name of accused/date/place
Witness: [Defense counsel/date/place]
Witness: [Name, date and place]

I

Figure 6-10.—Memorandum of pretrial agreement for general and special courts-martial—Continued.
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GRANTS OF IMMUNITY

In certain cases involving more than one participant,
the interests of justice may make it advisable to grant
immunity, either transactional or testimonial, to one or
more of the participants in the offense. Issuance of a
grant of immunity is in consideration for an individual
testifying for the government or the defense in the
investigation and/or the trial of the principal offender.
Transactional immunity means immunity from
prosecution for any offense or offenses that the
compelled testimony relates. Testimonial immunity
means immunity from the use of testimony or other
information compelled under an order to testify (or any
information directly or indirectly derived from such
testimony or other information).

The authority to grant either transactional or
testimonial immunity to a witness is reserved to officers
exercising general court-martial jurisdiction
(OEGCMdJds). This authority may be exercised in any
case, whether or not formal charges have been preferred,
and whether or not the matter has been referred for trial.
The approval of the Attorney General of the United
States on certain orders to testify may be required, as
outlined in the following paragraph.

Procedure

A written recommendation that a certain witness be
granted either transactional or testimonial immunity in
consideration for testimony essential to the government
or to the defense must be sent to the OEGCMJ. A sample
proposed grant of immunity request from a TC is shown
in[figure 6-11] If the case has been referred for trial, the
TC sends the recommendation. If the case has not been
referred for trial, then the pretrial investigating officer,
the counsel or recorder of any other fact-finding body,
or the investigator when no charges have been preferred
sends the recommendation. The recommendation must
state in detail why the testimony of the witness is so
essential or material that the interests of justice cannot
be served without the grant of immunity. Before acting
on the recommendation, the OEGCMdJ refers it to his or
her SJA for consideration and advice. If approved, a
copy of the written grant of immunity must be served
upon the accused or his or her DC within a reasonable
time before the witness testifies. Additionally, if any
witness is expected to testify in response to a promise
of leniency, the terms of the promise of leniency must
be reduced to writing and served upon the accused or
his or her DC in the same manner as a grant of immunity.

Figure 6-19 illustrates a sample transactional grant of

immunity[ Figure 6-13 shows a sample of a testimonial
grant of immunity.

Civilian Witnesses

When the testimony of a civilian witness is
considered necessary at a court-martial, and the civilian
witness has refused or is likely to refuse to testify or
provide other information on the basis of his or her
privilege against self-incrimination, the approval of the
Attorney General of the United States, or his or her
designee, must be obtained before the OEGCMJ may
issue an order to the civilian witness to testify.

In all cases that approval of the Attorney General of
the United States is required before issuance of a grant
of immunity, the cognizant OEGCMJ sends by message
or letter the proposed order to testify and grant of
immunity to the Judge Advocate General (JAG).

The order to testify should be in the form s